Hypothetical

Participants

Facilitator:

Child Safety Officer:

Court Coordinator:

Expert Witness:

Private Counsel:

Childrens Court Magistrate:

Murray Green

Bridget Condon
Tracey Barrett

Dr Chris Lennings
John Selfridge
Magistrate Pam Dowse

QCAT Representative: Julie Ford

Federal Magistrate: TBA

Legal Aid Queensland: Nigel Miller

Scenario
Family Constellation
Name DOB Relationship Sex Indigenous Y/N
Abigail Moore 12/05/10 (4mths) Subject child Female Y
Reece Moore 02/05/07 (3yrs) Subject child Male Y
Tristan Carter 11/08/04 (6yrs) Subject child Male Y
Linda Carter 23/08/85 (25yrs) Mother Female Y
Adam Moore 30/01/71 (39yrs) Father (Abigail & Reece) Male N

[Current partner of Linda]

Robert ‘Rocco’ Price 09/03/85 (25yrs) Father (Tristan) Male Y

[Previous partner of Linda, whereabouts unknown]

Background Information

The family are living in rental accommodation in Kingaroy in QLD, having recently
(May 10 2010) moved from Grafton in NSW.

Tristan attends a local state school, and Reece is enrolled at ABC Child Care 4 days a

week.

Mother’s family are from NSW. The family have no connections to the area, having
moved here for Mr Moore to find work.

NSW Police and the Department of Community Services were involved with the
family whilst they resided in NSW with a history of concerns relating to domestic
violence (both physical and verbal) being noted.
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On 11 June 2010, the Queensland Police Service (QPS) were called to a domestic

disturbance at the home of Linda Carter and Adam Moore (33 Honour Rd, Kingaroy).

The following details were recorded:

e When officers attended the home they heard yelling by a male (later
identified as Mr Moore) and the sounds of an altercation. Officers entered
the home to find Mr Moore trying to force a door open to a bedroom. Ms
Carter was inside the bedroom seeking shelter and was found to have
serious bruising to the face. Tristan and Reece were located in another
room hiding. The baby, Abigail, was crying in her cot inside the bedroom.

e Police removed Mr Moore from the home and apply for a Domestic
Violence Order (DOV) on behalf of the Mother and all three children. Mr
Moore was placed in the watch house overnight.

e The Mother refused medical care saying she was ‘ok’ and was not
prepared to make a statement against Mr Moore for assault.

At this time, Mr Moore is temporarily staying with a friend. The Mother has
remained in the home with the children but has indicated she may move back to her
family in NSW. She has made repeated enquiries into Mr Moore’s wellbeing.

A Child Protection Notification (CPN) was sent to the Kingaroy Child Safety Service
Centre (CSSC) via the After Hours CSSC for action.

Child Safety Officer (CSO) — you have been asked by your Team Leader to follow-

up:

Can you tell me what your initial plan would be in terms of assessing the
notification?

What are the inquiries you would be making? E.G Enquiries with QPS,
Interstate Liaison Officer with regard to obtaining information as to the NSW
history on the family, ABC Child Care, Tristan’s school, etc.

What information is important to obtain (e.g. history of DV, previous injuries
recorded, etc)?

When obtaining this information how is this done (e.g. is the interview done at
school?)?

How is the information recorded during the investigation to ensure it is
contemporary?

What consideration is given to other factors, e.g the Child Placement
Principle?

What other consultation occurs, e.g. consultation with the Recognised Entity?
Avre there any referral processes which occur, e.g. referral to SCAN?
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Facilitator

New information provided to panel members:

e Based on current departmental investigations, it can be advised:-

(0)

(0)

(0)

CSO:

The Mother minimises the issues and has not acknowledged any issues
whilst living in NSW.

The Mother is difficult to engage, displays a flat affect, and is quite
evasive.

The Mother acknowledges previous incidents of DV and advises that
he way of dealing with these it to lock herself in the baby’s room until
Mr Moore cools down or goes to sleep.

The Mother has significant bruising to her cheekbone and to the side of
her neck.

The door to a bedroom is damaged from an incident the previous
evening.

Tristan is observed to be withdrawn and very thin. Feedback from his
school is that Tristan has been difficult to engage and looks down
when you speak to him.

The school further advises that they are still getting to know the family
and are yet to receive Tristan’s paperwork from his previous school.
On observation of Tristan, he has significant bruising on his calf area
and is walking with a limp. His Mother claims that he fell out of bed
onto a toy, however when interviewed, Tristan said that he fell off his
bike.

Tristan further informed officers that Mr Moore hits his mother “lots”
and that he is scared of him. Tristan says that when Mr Moore gets
angry he takes Reece and hides.

Feedback from ABC Child Care is that Reece is very aggressive to
other children during his time there as a result, is in ‘time out’ daily -
often on more than one occasion.

Child Care staff further report from observations that the Mother seems
unable to manage Reece’s behaviour.

The Mother has advised that she is not prepared to commit to access
support and when questioned about what she would do if Mr Moore
came back to the house on a permanent basis, she was unable to
provide a response except, “its his home too”.

The Mother is refusing to seek medical assistance or assessment in
relation to Tristan’s leg and is of the view that it is not serious.

The Mother has indicated that she wants to move back to Armidale in
NSW and that she has family support there.

e Can you identify the risks in this case as they relate to all the children and
what your next step would be in trying to work with this family to address any
identified risks?

e What further information do you need/want to be able to assess the level of
harm/risk?

e Discuss the options for obtaining child protection and criminal histories in
relation to the family.

e What type of order is best sought at this time and why?
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e Would you consider it unreasonable to work with the family in a voluntary
capacity particularly in light of the Mother’s current views in relation to Mr
Moore and the domestic violence?

Dr Lennings:

e Are concerns relating to exposure to or at risk arguments significant given no
direct harm has occurred?

o If you were contacted in relation to the concerns identified in relation to this
family what information would be important for the department to
obtain/further assessments to be made around given the identified concerns for
the younger children relate to exposure to domestic violence (or at risk) as
opposed to direct harm?

Facilitator
New information provided to panel members:

The day progresses and it is now 4:00pm and you eventually connect with your Team
Leader, who has been in a Family Group Meeting and the Court Coordinator who has
been at Court. Following consultation it is decided to apply for a Temporary
Assessment Order (TAO) on all 3 children. A placement is located for the children
with an experienced foster carer. The closest placement is near Nanango and is a 20
minute drive from Kingaroy. Whilst the children are indigenous, the carer is not and
furthermore, the carer has 2 other young children living in the house.

Court Coordinator:
e How do you assist the CSO to make this application?
e What information/evidence do you advise them to ensure is included in the
application?
o Prompt-
= what investigations/assessments need to occur — e.g. obtaining
NSW history; obtaining criminal and DV history in relation to
the Mother and Mr Moore, obtaining whereabouts of Tristan’s
father, Mr Price, etc?
= why the order is required for the investigations/assessments to
occur?
= have enquiries been made to obtain consent of 1 of the child’s
parents or if not, why it is not practicable?
= current concerns held?
= evidence why provisions sought are required — e.g. why
custody is required, directive regarding contact, whether a
medical assessment is required, etc]?
= consultation with the RE — where appropriate?
= what are the current contact arrangements and placement
options?
¢ Do you see any potential issues/problems with the application?
o Is this application made by normal means (i.e. us s30 used to assist)?

Legal Aid:

In your experience as a Separate Representative, how do you think the department
could best use the disclosures made by the children (i.e. Mr Moore hits the Mother
‘lots” and Tristan is scared of Mr Moore)?
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Magistrate:

e You are considering the application for a TAO before you in relation to all 3
children. Can you advise what you expect to see in the application to support
the order sought?

¢ How would you weight the various pieces of information, that is, what would
be considered as the most significant and what would be considered the least
significant?

e Are there differences in the way you would approach the application for the
different children?

Outcome: The TAO is granted in relation to all 3 children and they are placed
in the care of a foster carer under the custody of the Chief Executive (CE).

Facilitator
New information provided to panel members:

e The department has yet to complete all assessments in relation to determining
whether the children are in need of protection.

e Medical assessments are still be finalised however the SCAN Dr has made an
initial view that the bruising on Tristan is deep tissue and would have been the
result of significant force. Full skeletal surveys are being recommended.

e A decision is made to apply for a Court Assessment Order (CAO).

The Mother and Mr Moore have advised that they will be contesting custody
in relation to all 3 children.

e The Mother’s solicitor has further advised that she is breast feeding Abigail
(along with supplemental formulae) and the mother needs to be with her for
this to continue. The Mother states that the current care arrangements are too
difficult and that as a result, her bond with Abigail is suffering.

CSO:

Outline what attempts can be made to locate Mr Price.

How will the assessment over a 4 week CAO period progress?

Is custody still required for the children at this time?

What would prevent you working on a voluntary basis with this family?

Court Coordinator
e If the Mother and Mr Moore advise ‘last minute’ that they are willing to
consent to the assessments occurring — how would the department respond?

Other questions to consider:
e Discuss the need to keep the directives:
Considerations:
0 Isthere a need to maintain the directive around supervised contact, that is:
o are the parents likely to try and remove the children?
e would the children be at risk if they had unsupervised contact
with their Mother and/or Mr Moore?
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e how can contact between Mr Moore and Tristan be addressed
given he does not meet the definition of parent but is a family
member?

Court Coordinator:

¢ In the CAO application would you expect to find information about what it is
the department expects the parents to do?

e What information would you expect to find in the CAO application — e.g.
further assessments required to be completed, why order is required for this to
occur, current concerns held, why custody of the child is required, why other
directives sought are required (e.g. directive re contact, medical assessment,
etc), why length of the order is required, etc?

e How would you manage the filing of each parent’s criminal history?

Private Counsel (John Selfridge):

e What are you views on the sharing of various adult persons criminal histories
in these types of proceedings — should they be entitled to know each other’s
past indiscretions? Would this be the same if Tristan’s father had been located
and was served with this application?

[NOTE - Follow up with Magistrate Dowse & FM Slack on the same issue if
required.]

Private Counsel (John Selfridge):
e In contesting the application, what gaps would you be looking for in the
department’s evidence/assessments?
e What matters would you be raising with the Court to secure the children are
provided back into the Mother’s care.
e Would you take the position you could represent both parents? If not, what
would you see as the most ethical response.

QCAT Representative/FM:

The ability for a victim of family violence to properly represent their interest in the
presence of the “maltreator” is something that must come up in QCAT a bit especially
given that leave must be sought for applicants to be represented. How would you deal
with a parent who is clearly a victim of violence when they appears before you and
appears to be compromising their own (and the children’s interest) in favour of the
“maltreating” other applicant (partner, grandparent etc)

Dr Lennings:
e Given Abigail’s age and the potentially unexplained injury to her sibling —
what would your opinion be of the risks?
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Magistrate:

e Would you hear the applications separately given that Mr Moore is the step-
father of Tristan?

e Would you grant the application as sought (that is — 4 week CAO with custody
to the CE, directive that contact be supervised and a medical
examination/treatment)? What would you do based on the information to
date?

e Given the parents are opposing custody, especially in relation to Abigail is
their enough information before you for the department to maintain custody of
all 3 children, if not, what further information would you require to see?

e What family contact considerations would you have?

Outcome: The CAO is granted in relation to all 3 children, however, custody of
Abigail is not granted and she returns to the care of her Mother with a directive
that the Father’s contact is to be supervised; and authorising a medical
examination and/or treatment of the child. Custody is granted in relation to the
2 older children with a directive that the Father’s contact (in relation to Reece
only) is to be supervised. Reece and Tristan remain in their placement in the
care of foster carers.

Facilitator
New information provided to panel members:

Medical Information:

A medical assessment has been sought and obtained in relation to Tristan. It reports
that Tristan has recent bruising to his lower back and buttocks and a hairline fracture
to his forearm.

A medical assessment was also sought in relation to Reece, however, Reece is very
aggressive towards the doctor and she was unable to complete a comprehensive
assessment. The doctor reports that Reece was agitated and physical lashing out by
kicking, pushing and punching and would not cooperate under any circumstances. As
such, a full examination was not possible.

QPS Information:
QPS advise that they withdrew the application for a DVO due to lack of cooperation
by Ms Carter.

Information in relation to the Mother and Mr Moore:

The Mother becomes hostile towards the CSO as she wants the children returned to
her care and feels that she is not being treated fairly by the department. As such, a
working relationship with the Mother becomes difficult.

NSW Criminal History for Mr Moore and Child Protection History has returned and
raises significant concerns.

Information in relation to Mr Price:

During this time, the department locates the father of Tristan — Robert (Rocco) Price.
The Mother indicates that she has recently received some paperwork from Mr Price
but does not really know what it all means.
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This paperwork is in fact Federal Magistrates Court documents whereby Mr Price and
his parents have made an application to seek contact with Tristan. The matter was first
mentioned on 13 June 2010 and a copy of the order of the Court from this day (which
is included in the documentation) grants a location order in relation to Ms Carter; and
adjourns the matter to 10 August 2010 for Ms Carter to be served.

During casework by the CSO, Tristan has indicated that he wants to see his Father
however he has limited recollections of him. Mr Price works in Brisbane and
currently resides with his parents, Mr Percy and Mrs Pia Price.

Mr Price is a truck driver and spends 3 out of 7 nights interstate. Mr Price’s parents
own the trucking company and are well respected and financially very secure. Percy
and Pia Price are in their late 50’s and the company is largely managed by their son-
in-law.

The Mother is opposed to Tristan having any contact with his father and the Price
family. She is of the view that Mr Price uses drugs and says that mutual friends have
indicated that he is using his job with the trucking business to courier drugs interstate.
Mr Price has a criminal history for various drug offences and has previously been
incarcerated. Mr Price’s last recorded conviction was 12 months ago. The Mother
also alleges that Mr Price treated her and Tristan poorly and that he has not changed.

The Mother is very much opposed to any placement with Mr Price on this basis - but
also feels the children should be together rather than separated. The Mother wants all
the children to reside with her and repeatedly says she will relocate back to NSW if
that will help her get the children back.

When contacted by the CSO via the solicitor Mr Price claims that he has tried to have
contact with Tristan but the Mother would not let him. He claims that the Mother has
not been truthful and has known of his whereabouts.

Information in relation to Tristan and Reece:

The children’s foster carers report that Reece and Tristan are very close and often
Tristan is the only one able to communicate with Reece when his behaviours
“explode”. Both children have made disclosures to the carers about the frequency of
domestic violence in the home.

Reece is displaying very aggressive behaviour (yelling at the female carer and his day
care teacher).

Feedback from the school and day care is that Tristan and Reece are doing well (with
the exception of the occasional outburst from Reece). They have both been enrolled
in a local school and day care given the travel time between Nanango and Kingaroy.

The CAO is about to expire.

CSO:
e Given the CAO is about to expire, are you making any further applications in
the Childrens Court for either an extension of the CAO or a Child Protection
Order (CPO)? If not, why not? If so, why?
o Are there any further considerations that need to be taken into account?
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Assume that a CPO application will be made seeking custody of all 3 children be
granted to the Chief Executive for a period of 2 years.

CSO:
e What proposals would you consider for contact at this time with each of the
children and their parents — would these differ for Abigail?
e Would you recommend that an assessment be considered for Mr Price and/or
his parents as a potential placement option for Tristan and/or as it relates to
contact?

Court Coordinator:

0 Is there any other Court proceedings on foot that the department needs to
consider?

0 What evidence would need to be included to support an application for a 2
year custodial order?

o What would the applicant need to consider when making this application — e.g.
custody vs guardianship, rationale for 2 years vs a shorter timeframe, etc?

0 What relevance if any does the Family Court documents potentially have on
your application

Dr Lennings:
o Do you have any comments in relation to contact considerations over the
period of the proposed order?
0 How would you suggest assessment be framed to determine if Reece’s
behaviour is a product of his environment — is it not possible that he may have
some organic reason for his acting out?

Facilitator
New information provided to panel members:

During the CAO the following information is established:-

Tristan’s medical report;
Disclosures in placement;
Any events at contact; and
Father back in house.

At the first mention Mr Price turns up with his parents and a solicitor purporting to
represent them all. The solicitor advises that he is going to ask the Court to place
Tristan with his father and paternal grandparents under the child protection
legislation.

The following information is provided:

e Mr Price’s legal representative advises that they have instigated parallel
proceedings in the Federal Magistrates Court. Mr Price advises that he wants
Tristan to be with him and his parents.

e Percy and Pia Price want to be heard as non parties under s113 of the Child
Protection Act 1999 and attend the next mention with legal representation. Mr
Price is supportive of his parents.
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e The Mother and Mr Moore are opposing any orders and want all the children
returned to their care. They have instructed their legal representative to
oppose the child protection application.

e The Mother and Mr Moore demand more contact and want the children placed
closer to them if they are not returned to their care.

Court Coordinator:

What are your submissions in support of temporary custody of all 3 children?
Why can’t the Paternal Grandparents be granted temporary custody of Tristan,
e.g. suitability?

e Does the Court need to be aware of the proceedings before the Federal
Magistrates Court?

e Is there a requirement to serve the Paternal Grandparents if they seek leave to
be non-parties under s113? [No]

e Are there any legislative requirements or process involved in relation to the
placement decisions, e.g. reviewable decision letters, etc?

Private Counsel (John Selfridge):
e What are some of the reasons you would be arguing for Mr Price to have care
of Tristan?
e What are some of the reasons you could argue for the Mother and Mr Moore
to have all the children in their care?

Legal Aid:
e Isthis a case where you would consider it appropriate to seek the appointment
of a Separate Representative, if not, why not or if so, why?
e Given the family constellation can you make a comment about what processes
you think would be involved for the Separate Representative to ensure that a
holistic assessment is made?

Dr Lennings;
e In your opinion is Abigail at more or less risk than her siblings? Can this be
differentiated?
e How would you articulate the risk for the children and put these concerns
before a Court?

Magistrate Dowse:
e Would it be appropriate to have the applications joined or would they be heard
separately?
e What is your view on non-party submissions under s113?
What considerations would you give to granting temporary custody to a family
member?
e What consideration would you give to contact and placement issues?

Outcome - Temporary custody of all 3 children has been granted to the Chief
Executive pursuant to s67 of the Child Protection Act 1999. The matter was
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adjourned for a period of 4 weeks to allow for a Family Group Meeting (FGM)
to occur.

Facilitator
New information provided to panel members:
For the purposes of continuing the scenario, we can assume the following:

Abigail is placed in the care of departmental carers with her brother’s in Nanango.
Within 1 week an alternative placement is found for Abigail, however her brother’s
remain in Nanango as the alternative carer cannot take all 3 children. Abigail’s
placement is in Kingaroy.

The Mother, Mr Moore and Mr Price are contacted and informed of the current
placement arrangements and of the need to change contact times.

Contact for the Mother and Mr Moore with Tristan and Reece will now be supervised
every Tuesday and Friday from 4 — 5pm due to children’s school and day care
arrangements. This contact has been reduced by %2 an hour.
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FEDERAL MAGISTRATES COURT Component

Facilitator
New information provided to panel members:

Percy and Pia Price own a large family home in Kenmore and are eager for Tristan to
be placed in Mr Price’s and their care. Pia Price is willing to assist Mr Price in the
day to day care of Tristan. Pia and Percy Price acknowledge previous drug issues with
Mr Price but believe this is no longer a concern as he has settled over the past 9
months and they have given him a chance to prove himself by providing him with a
job in the family business and allowing him to move back into the family home.

On 10 August 2010, Robert Price and his parent’s application returns before the
Federal Magistrates Court with evidence Ms Carter has now been located and
serviced.

The application seeks interim and final orders for Mr Price and Mr Percy and Mrs Pia
Price to spend time with Tristan, however the legal representative for the Price’s has
advised that given recent information and the involvement of the department, it is
likely that the application will be amended to seek lives with orders for Tristan.

Court Coordinator:

e How do you see the department most effectively responding to the Price’s
application in the Federal Magistrates Court, given it was initiated prior to the
department’s involvement and thus the department is not recorded as a party.

e Would the department want to intervene?

What should the CSSC do in the first instance upon becoming aware that they
are proceedings in the Federal Magistrates Court?

e What information would the department need to provide or what material
would the department need to prepare for these proceedings (e.g. assessments
in relation to Mr Price, assessments in relation to the Paternal Grandparents,
assessments in relation to the Mother, views on ‘lives with’/’spends time with’
orders, etc)?

Federal Magistrate:

e Would you expect the department to be added as a respondent to the
proceedings? If not, what would be the process (e.g. s91B order)?

e |f the department appears before the Court what information would you expect
to be provided to assist you as Federal Magistrate?

e Would this be a matter for the Magellan List? If not, why not (e.g. what is the
criteria for a Magellan matter)?

e Would you make any order given the department’s current involvement?
If you were of a mind to adjourn the application to allow the department to
complete its assessment what sort of information would you want to see at a
future point (e.g. issues around separation of sibling group, etc) and what
timeframes do you as an FM think are reasonable and in the best interests of
the child?)?

e Would this be the sort of matter (given the possible separation of siblings) that
you would seek specialist reports?
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The Federal Magistrate Court proceedings are adjourned for 8 weeks in order
for the department to assess the situation to determine which jurisdiction is
appropriate for this matter and an order made under s69ZW to enable
information to be provided back to the FMC.
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QUEENSLAND CIVIL & ADMINISTRATIVE TRIBUNAL
(OCAT) Component

Facilitator
New information provided to panel members:

Ms Carter and Mr Moore as well as Mr Price are in regular contact with the CSO and
frequently express dissatisfaction with the nature and progress of the current Case
Plan

Private Counsel (John Selfridge):
Given your clients are unhappy with decisions made by the department:
e What would your advice be for options/avenues for appeal?
e Would you wait for the department to provide all the relevant paperwork?

Facilitator
New information provided to panel members:

On 17 August 2010, the legal representative for the Mother and Mr Moore files a
Notice of Review in the Tribunal seeking review of a number of decisions made by
the department, including:

o the department failed to seek their consent to change Reece’s day care or
Tristan’s school when they were placed in the department’s care;

o they are unhappy with the level of contact they have been provided with by the
department and want more and claim that the current level of contact limits
their ability to prove to the department that they have the ability to care for the
children; and

o0 they are unhappy that the children have been placed in separate placements
and want the children placed together and closer to them.

On 19 August 2010, Mr Price files a Notice of Review expressing his unhappiness at
the department’s delays in assessing his parents to be kinship carers for Tristan, the
limitations placed on his contact with Tristan, and the department’s failure to consider
a placement for Tristan closer to Brisbane so that his contact can be increased.

QCAT Representative:
e What current decision/s made by the department would you see as reviewable
decisions whereby Ms Carter and Mr Moore could be rightfully considered
aggrieved persons?

e Do you think QCAT will be able to assist these parents with the remedy they
are looking for?

Is this the type of matter that can be dealt with quickly?
o Is this a matter where legal representation may be considered and if so, why?
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Risk Assessment I1n Domestic
Violence

Dr. C. J. Lennings
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University of Sydney

clennings@Iscpsych.com.au
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Child abuse?

« Child abuse occurs when a person entrusted with
the care of a child inflicts or allows to be inflicted
on a child physical injury or deprivation which
may cause or create a substantial risk of:

 Death
 Disfigurement
 Impairment of physical or emotional health or development

 Or create or allow substantial risk of injury other than by
accident



Types of Child abuse

e Higgins and McCabe (1998) identify five broad
categories of abuse
— Including sexual abuse,
— physical abuse,
— psychological maltreatment,
— neglect, and

— exposure to domestic violence.

» Abuse types rarely exist in isolation, but largely co-occur. In
general, studies find that 90% of abused children have
experienced more than one type of maltreatment



Myths

 Domestic violence Is not real abuse because the
child does not get hurt

— This is ultimately an empirical question.

— Children exposed to family conflict and violence are
between 3 to 10 times more likely to be referred for
psychological treatment

— DV Does Not occur in isolation and results in affect
dysregulation and emotionally volatile environments,
alterations to routine and resource depletion. In many
cases accidental or even deliberate injury can occur to a

child.



Effects of abuse

* A huge literature, but in brief

— Distinguish between direct effects such as:
o Anxiety & depression (between 3 to 10 more likely)
* Modeling inappropriate parenting behaviours
Hostile interpersonal relationships
Desensitising children to feelings of others
Physical harm and death
etcetera



Indirect effects

* Vulnerability factors that reduce a child's
ability to cope with other stressors

— E.g. the child who presents as school failure but
the problem remains one of the household.

— the “generational effect”.

« Abused children develop abusive parenting styles
and parenting dysfunction and may themselves end
up as targets of child protection investigations.



Effects of abuse

* Sexual Abuse * Physical abuse —
— Behaviour — both i ' -
e;e?X;?:;d ir?terr:gfi;?ﬁzezrlgblems simi Iar o _Sexual Iy
—  Emotions (e.g. fear, self- abused children
deprecation, guilt, shame, and

— Elevated levels of aggression

depression _ . :
— Disturbances of relationships

— Cognition and self-concept —

disturbances in gender identity and ¢ Domestic Vi()lence

self-esteem o

—  Sexuality — similar problems to

— Social functioning — passivity, those that experience
withdrawal, school failure, genital -
trauma physical abuse, but

— Somatic complaints — including general |y of weaker

Is:)I_T\_eSpDand eating disturbances, and intensity



Continued

* Neglect — particularly

deficient In

» Self-esteem and agency
behaviours

e Positive affect

* Generally the most
unhappy of all groups
of abused children

* And most likely to be
“chronic victims” of
abuse in later life

* Psychological
maltreatment —
— believed to be the core

trauma of all types of abuse
and neglect with the
potential to be more
damaging to children’s
adjustment that other types
of maltreatment alone

Disturbances in developing
attachment

Significant problems in
relationship formation
especially in adolescence



Facts and Figures

e Lehman (2000) reviewed 34 studies of
retrospective reports of child abuse (domestic
violence),

— 50% of of studies dealt with Uxoricide.

— Traumatisation experiences averaged between 60% to
80% of sample

— In most cases any act of DV was associate with having
observed previous DV.



Myth 2

DV when children are young (under two)
goes unnoticed by the child.

— In fact abuse and exposure to DV and
assoclated problems of neglect and emotional
abuse has greater not lesser impacts in the first
few years of life.



Biological impacts

o early experience of abuse or neglect results in
changes to neurotransmitter sensitivity or even
hard-wiring changes in the infant brain that
Impact on emotional regulation and attachment

e There IS some suggestion that early abused
children show reduced left hemisphere
functioning, impacting on their ability to utilise
Internal speech as an affect regulation strategy.



e Changes in the HPA axis (regulating fight and
flight, and stress hormones) can occur as a result
of prolonged stress at early ages, and can leave life
long patterns of maladaptive responses to stress as
a result.

 In general, the child’s nervous system grows most,
and IS most sensitive to environmental influence,
In the first three years of life.
— Hence changes in both hormonal and nerve pathway

activity can be most significant if it occurs in this
critical developmental phase.



It is thought that abuse, especially associated with
attachment disorder In this early period can
permanently impact on the child through
“Internalising” the approach-avoidance elements
of abusive care-givers. Thus abuse can lead to
problems in affect regulation, how one represents
the self and others internally, attachment style
adaptation to stress and capacity for intimacy and
empathy



Specific Effects of Abuse In early
childhood

« Maltreated children develop a kind of PTSD
syndrome characterised by increased
hypervigilance, exaggerated startle response,
anxiety, and emotional detachment from others.

« At a neurological level specific pathways form as
a conseguence of abuse. Easy activation of these
pathways “canalization” occurs, such that there is
preferential activation of pathways confirming
abuse like states and linking cognitive and
affective states.



Neuro and endocrine changes

 Early childhood is a period of rapid brain growth
(myelination and dendrite expansion). Hence
abuse and influences on brain development in
childhood is far more likely to produce serious and
relatively permanent changes in function than in
adolescence. Importantly research indicates that
relational stress are more injuring that aversive
events

 Stress of maltreatment may alter the HPA axis
(Hypothalamus-pituitary-adrenal).



Altered emotional reactivity

 Maltreated children are sensitised to certain
emotional cues as a function of learning.

— For example, anger recognition becomes strongly
developed in physically abused children (including
those exposed to DV), whereas neglected children
appear to become insensitive to facial communication
of emotion across the board. Both can lead to deficits of
perspective taking, an important precursor to the
experience of empathy.



Distorted perceptions of others

e EXxposure to violence in and of itself desensitises
children to it. In a corollary children may be
sensitised by the indirect experience of violence
(hearing about violence, violence within the
media, news, family reports) and seek to form
alliances In order to gain protection after having
established a belief system “the world is
dangerous” what they call a “negative perceptual
bias”.



Domestic Violence

Heyman and Smith Slep (2001) make the point that clinical guides
need to be developed for the specific variants of the behaviour being
Investigated. Just as there are multiple kinds of child abuse which may
have subtle and obvious differences in effect and predictors, family
violence also consists of differing kinds of behaviours, for which some
variables are more salient than others.

Heyman and Smith Slep (2001) note that even as late as 2001 there
was still an insufficient research base to develop an appropriate model
of risk and protective factors that has utility for developing

Interventions. (c.f. VRS)

— Heyman, R. E. & Smith Slep, A. M. (2001) Risk factors for family violence: introduction to
the special series. Aggression and Violent Behaviour, 6, 115-119.



A model of parenting risk of
harm assessment

« Most parenting models are concerned with describing
models of appropriate parenting.

« Elements of health family functioning

— safety, open communication, self-care, individualised roles,
continuity, respect for privacy, and focussed attention. (Cermak)

— mechanisms of good family adjustment: appropriate boundary
setting, good conflict resolution, appropriate openness,
communication (Olsen).



Risk Models

* In the initial development of models of risk
of harm In assessment, authors have sought
to place models in the context of risk

e E.g. Finkelhor

— Utilises a risk assessment approach and then
Integrates It into whatever other assessment

process Is taking place.
— It remains a risk assessment however, rather
than a parenting assessment.



Higgins & Macabe

e Simple Assessment framework
e Borrowed from Hamilton & Finklehor

— Number of incidents X number of perpetrators
— Weighted for nature of abuse
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Parenting Skills
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Typical approach

 Parenting Assessment combined with risk
assessment

e RiIsk assessment
— Actuarial assessment

— Dynamic risk assessment
— Specific DV risk assessment



Assessment Tools

e Parenting assessments can make use of
— Interview
— Observations

— Collateral
o (affidavits, other reports, contact visit reports etc)

— Psychometric tools
 Specific (e.g. PBI, CAl, Bene Anthony)
» General (e.g. parent report of the MMPI-2; PAI)

— Structured Assessments



Spousal Assault Risk Assessment
Guide (SARA)

o Kropp, Hart, Webster « Criminal history Items

& Eaves 1995 — Past assault of family
e Structured (guided) members
clinical instrument — Past assault of
o strangers or
« Similar in process to acquaintances
HSCR-20 and RSV-20 — Past violation of
e 4 sections conditional release or

community supervision



Psychosocial Adjustment:

Recent Relationship Problems
Recent employment problems

Victim of and/or witness to family violence as child or
adolescent

Recent substance abuse/dependence
Recent suicidal or homicidal ideation/intent
Recent psychotic or manic symptoms

Personality disorder with anger, impulsivity, or
behavioural instability



Spousal Assault History

Past physical assault

Past sexual assault/sexual jealousy

Past use of weapons and/or credible threats of death
Recent escalation in frequency or severity of assault

Past violation of “no contact” (AVO) orders

Extreme minimisation or denial of spousal assault history
Attitudes that support or condone spousal assault



SARA 1tems

 Alleged (Current) e Advice to completers of

Offence thls_ checl_dlst IS to not rely
on interview alone, but to
make use of structured
Interviews and self-report
questionnaires to
supplement clinical
Impressions.

— Severe and/or sexual
assault

— Use of weapons and/or
credible threats of
death

— Current violation of
“no contact” (AVO)
order



Family Risk of Abuse and
Neglect (FRAAN)
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The FRAAN: Distinguishing Ability

30% -

25%

20%

15%

10% -

5% |

0%

Percentage New Substantiations

Low Moderate High
Risk Level

O Californian
(consensus)

B Washington
(consensus)

B FRAAN

e Distinguishes

well (relative terms,
see Munro, 2004)

e Mic-FRAAN:
Superior
performance to

other models
(Baird & Wagner, 2000)



The SA-FRAAN: Predictive Ability
(within 12 months of assessment)

Risk ratings for the SA-FRAAN (Johnson et al., 2000)*

% Neglect % Physical/sexual abuse % At risk of any abuse

Risk Total Notification  Confirmation Notification Confirmation Notification = Confirmatio
Classification  score % % % % % n %
Low -2t0 2 8.0 4.3 5.9 2.5 6.8 3.4
Medium 3to7 22.7 13.9 21.5 8.8 31.0 18.2
High 8to 10 36.9 21.3 31.9 11.9 48.4 27.7

11 or

Very High more 63.9 42.6 37.1 25.7 63.6 43.0

* Notification rates and confirmation rates are shown within each of the risk categories



SA-FRAAN Limitations

Static factors: historic in nature = relatively fixed in risk indication over time and

Provides estimates for group membership and not individuals.

Dynamic factors:
amenable to intervention

Stable: change

slowly, e.g. substance
abuse

Acute: change
rapidly, e.g. mood

Responsivity factors:
correlates of successful
intervention,

e.g. motivation

Ignores:

Needs:
deficit conditions
antecedent to an

offence

e.g. parenting
skills deficit =
application of
inappropriate
parenting

Protective factors:
decrease the
likelihood of un-
desirable target
behaviours

e.g. adequate
parental income



Family Strengths and Needs
Assessment (FSNA)

* Developed as a case planning tool and NOT as a

risk assessment.

— Originally developed through expert panel, not as yet
empirically validated. (But does have evaluation

evidence)
e Dynamic risks however represent factors that a
person has a “deficit” in, and hence identifying a
person’s needs represents Ipso facto dynamic
risk/need assessment

» Has the advantage of identifying strengths that
may help moderate the actuarial risk assessment.




Derivation.

Dynamic factors are necessary as families change
over time and In response to intervention

Non structured Risk assessment and Family
Assessment show high inter-rater variability and
are inconsistent

“Experts” vary In training, experience and
Ideological baggage and reduce the consistency
with which assessments are undertaken.

Risk assessments need to do more than identify
risk - they need to direct the allocation of
resources.



ltems

 Originally consisted of 13 needs, variously
welighted which has largely been equalised by fiat.

— Emotional and Mental Health, Parenting Skills,
Substance Abuse, Housing Environment*, Family
Relationships, Child characteristics, Social support
systems, Caregivers Abuse and Neglect HXx,
Communication & Interpersonal Skills, Caregiver Life
Management Skills, Physical Health*, Employment &
Income Management, Community Resource Utilisation,

» Asterisked items represent specific needs and have
their weights adjusted accordingly.



From need assessment to risk assessment

Calculate the balance of strengths vs needs.

What are the critical needs for this context?
— Are any so critical they “over ride” the assessment

Ask yourself
— How sustained have the risk factors been?
— If there Is change, how long term is it?
— Influence the risk factors have within the current
situation?

Assign risk Low, Moderate, High & Very High



Why?

e Correlated but not the same.

— Prior research shown that FRAAN and FSNA share about 10% of
the variance, hence, moderate correlation indicative of assessing
over lapping but sufficiently different domains of risk to be
separate indicators of risk.

e Presumption of change

— actuarial risk indicators do not allow change, and dynamic
Indicators are necessary to assess response to interventions



Structured Decision Making

sActuarial indicators sample a small sub set of items,
needs sample a broader range

—Modifies the need to use policy over-rides for which
often political rather than evidentiary support exists.

«Accountability and transparency

—Use of heuristics for decision making allow for effective
monitoring of the elements of risk in an experts mind, and

for challenging the decision on an evidence rather than a
personal basis.

—Should ensure greater consistency
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Concluding Comments

« Establishing risk of harm is about combining
parenting competence, and risk assessments with
specific assessments for the behaviour under
consideration.

* Risk assessment provides a structure to the
assessment, but has to be combined with “usual
practice”

« Such approaches remain novel in child protection
In Australia, but only because the remains
reluctance by statutory authorities to prove access
to date that would validate the use of such
Instruments.



WELCOME

HYPOTHETICAL PANEL DISCUSSION:

AT RISK & FAMILY VIOLENCE CASE
SCENARIO



Panel Members:
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Mr Murray Green

Ms Bridget Condon

Ms Tracey Barrett

Dr Chris Lennings

Mr John Selfridge

Her Honour, Pam Dowse
Ms Julie Ford

His Honour, Keith Slack
Mr Nigel Miller

O 00000000

Facilitator

Child Safety Officer
Court Coordinator
Expert Witness

Legal Counsel - parents
Childrens Court Magistrate
QCAT representative
Federal Magistrate

Legal Aid Queensland




Family Constellation:

Abigaill Moore (4mths) subject child
Reece Moore (3yrs) subject child
Tristan Carter (6yrs) subject child
Linda Carter (25yrs) mother

Adam Moore (39yrs) father of Abigail &
Reece

Robert Price (25yrs) father of Tristan

Whereabouts unknown




What we know:

O

The family are living in rental accommodation in
Kingaroy having recently moved there from Grafton,
NSW.

The family have no connections to the area. They
moved so that Adam could find work.

Tristan attends the local State School and Reece is
enrolled at ABC child care 4 days per week.

Mother’s family are from NSW.

Police and the Department of Community Servicers were
involved with the family whilst they were living in NSW.

There Is a history of concerns relating to domestic
violence with Linda requiring medical treatment.




More information:

O

O

On 11 June 2010, the Queensland Police Service advise that
they have attended the family home due to a domestic
disturbance.

When officers attended they heard Mr Moore yelling and the
sounds of an altercation. They entered the home to find Mr
Moore trying to force open a door to a bedroom.

Ms Carter was in the room seeking shelter and was found to
have serious bruising to the face. The children, Tristan and
Reece were hiding in another room. Abigail was crying in her
cot.

Officers removed Mr Moore from the premises and have
applied for a protection order for Ms Carter and the children.

Mr Moore was placed in the watch house overnight. He was
going to stay with a friend.




Information continued:

O

Ms Carter refused medical care saying she was ok, and
refused to make a statement against Mr Moore for
assault.

Ms Carter remains in the family home with the children,
and has indicated that she may move back to her family
iIn NSW.

Ms Carter has made repeated enquiries as to Mr Moore’s
well-being.

A child protection notification was raised by the After

Hours Child Safety Service Centre and has now been
forwarded to your CSSC.




11 June 2010

Child Protection Notification
received



12 June 2010

Temporary Assessment Order
application




15 June 2010

File Court Assessment Order
application




25 June 2010

CAO — First mention




25 July 2010

File Child Protection Order
application




5 August 2010

Child Protection Order — 1st
Mention




10 August 2010

Federal Magistrates Court
Mention




17 August 2010

QCAT notice filed
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View from Thursday Island branch



Presenter
Presentation Notes
Three branch offices available: 

Cooktown (Cape South, services Laura, Wujal Wujal, Hopevale and Cooktown) 

Weipa (services Napranum, Mapoon and Aurukun) and 

Thursday Island (services the Torres Straits and 5 communities in the Northern Peninsula Area) 



IA team based and operates from Cairns
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A bit short 
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Presentation Notes
10 outer islands courts (3 or 4 times a year) 

Monthly court on Thursday Island and Bamaga
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Presenter
Presentation Notes
There are 5 court circuits in the Cape York and Torres Straits 

Cooktown (monthly) – Wujal Wujal – Hopevale (both two-monthly) 

Thursday Island – Bamaga (monthly) 

Cape A (Weipa, Kowanyama (monthly), Coen (two-monthly) 

Cape B (Aurukun, Lockhart River, Pormpuraaw (monthly) 

Torres circuit (10 outer islands courts who sit either 3 or 4 times a year) 



Both the Cape and Torres Straits also have set monthly hearing dates mainly for criminal matters
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Remote Aboriginal community 
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Presentation Notes
10 Courts in Cape York on monthly basis (except Coen, Hopevale and Wujal Wujal sit on 2-monthly basis)   

Weekly court in Cairns
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 Weipa and Thursday Island branch offices are only
carrying Ongoing Intervention cases. The investigation
and assessment team operates out of Cairns;

« All teams are required to spend significant periods of their
working time travelling either by boat, car, plane and
helicopter. This involves complex planning and approval
processes;

 There are limited basic support services available in
these remote areas; specialist support will have to be
sourced from Cairns.

B | ) (.,


Presenter
Presentation Notes
Inclduing basic police services / education / disability etc 

Also no offices/rooms available to conduct IA / FGM in communities etc

Lot of services fly in on monthly basis
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Sits every second Monday of each month
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Presentation Notes
How do you ensure closed court proceedings in an open court supported by elders in the community?
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 There is a pool of 8 different Magistrates appearing in
Childrens Courts around Cape York, Torres Straits
Islands and Cairns.

 LAQ have one solicitor based in Cairns who is
servicing the Torres Strait Islands and the Northern
Peninsula Area. Queensland Indigenous Family
Violence Legal Service have two solicitors based in
Cairns servicing the Cape York area.

* No contested hearings have occurred in the last three
years and a minimal amount of decisions have been
appealed in the tribunal,

B | ) (.,
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Presentation Notes
In 2009 a total of 213 orders made; 124 CPO’s – 42 TAO’s, 2 TAO ext - 42 CAO’s, 3 CAO ext. (in 2008 this total was 226) 

In 2009 average time a CPO application before court: 20,6 weeks, In 2009 average time a CPO application before court: 27,2 weeks
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CP Act 1999 and working In
remote and isolated areas

1) Sections 23, 37, 51F, 52, 67(3), 117(3), 205 and 242 Child Protection
Act 1999; these definitions of a parent do not acknowledge persons
who are regarded as parents under Island custom or Aboriginal
tradition;

2) Sections 6 and 83 Child Protection Act 1999, difficulties in complying
with extra provisions around Aboriginal and Torres Strait Islander
children;

3) Section 87 and 88 of Child Protection Act 1999; What constitutes as
“as often as is appropriate in the circumstances” and/or “not
reasonably practicable in relation to providing contact between a child
and its family?; and

4) Section 195(3) and (4) Child Protection Act 1999; What constitutes
“reasonably practicable” and/or “reasonable inquiries” while serving
documents in remote vs urban settings?

BT T,
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Presentation Notes
 Narrow definition of parent does not match practice in remote areas

 Complexities around RE participation and placement of children 

 Contact provisions often challenged in court, how “real” can a reunification order be?

4) In remote settings: 

		when is it not reasonable practicable to serve parents? 

		what are reasonable inquiries to establish biological parents and their whereabouts or to contact them
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A 13 year old boy from Dauan Island, who was
traditionally adopted at birth, is believed to be at
Immediate risk of harm.

« The CSO who is currently on the Island has advised
you that a TAO is needed to ensure his safety.

e The child protection concerns relate to ongoing and
escalating domestic violence of the traditional
adoptive parents to which the child is exposed.

 The whereabouts of the biological parents are
unknown and they have no input in the child’s life.
The boy does not know he is traditionally adopted.
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Border Saibal Island — Papua New



Dauan Island as seen from Saibal



ralia
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« Dauan Island is located approximately 150km from
mainland Australia and has a population of
approximately 100. The Island has 1 health worker, 2
teachers but no permanent police officer.

 The Island has no runway and is accessible by
helicopter from Horn Island at a cost of $1850 for 2
workers; the workers who are based in Cairns are
able to catch a flight at a cost of $1800 for return
flights to Horn Island.

e Having to be at the Cairns airport at 7am the workers
will arrive on Dauan Island at 12:30pm the earliest.
They are required to leave the Island at 4:30pm due

to flight restrictions.
B | ) B B N R e
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« The CSO has further informed you that it is likely that
an application for a CPO will be made.

* During the initial stages of the investigation no
suitable placements have been located on Dauan
Island or surrounding Islands and the child will need
to be placed in the Cairns area, approximately
1150km away.

 There is no Recognised Entity available for the area.

e The nearest court on Saibai Island sits three times a
year; a monthly court sits on Thursday Island 120km
away.

B | ) (.,
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- How do we provide evidence that the child
nas no parent willing and able to protect?

- How do we gather evidence to demonstrate
significant risk of harm to the child given the
ack of services and infrastructure available?

- How do we use possible evidence provided
oy the health worker and teachers without
compromising their safety on the island?

B LV (., 0 ]
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Presentation Notes
How do you provide evidence in relation to parents when child does not even know he is traditionally adopted and parents have played no role in the child's life nor do you know their whereabouts? Would it be more detrimental to the child to find out? 

Not only lack of services but also if service available lack of experience with child safety / court documents / language barriers

How do we evidence pattern / seriousness of DV when there is no permanent police and/or formal reporting has not occurred

Safety of staff and workers is often compromised as they are easily identified, name them in affidavit? Use vague description? How would this impact once having to be called as witness? 


Department of Communities | Child Safety Services

- How do you gather evidence from people in
remote areas of whom English is their third

language?
- Can we rely on hearsay evidence from
community members and Departmental staff?


Presenter
Presentation Notes
English is often limited and interpreters not available 

Hearsay evidence due to high staff turnover as well as multiple staff are involved in the one matter due to the need for cost-effective travel
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- How do you evidence “immediacy” when
using section 18?

How do we ensure appropriate service of the
documents and can the traditional adoptive
parents be served?

- How do we comply with section 6 and 837
- How do we comply with section 87 and 887

BT T,
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How do you evidence immediacy when incident occurred 2 days ago and it has taken you a week to get to the Island with the situation “returned to normal”?

Service of application needed by the applicant, highly problematic (section 56) – service by post appropriate given language barriers and limited postal service?

How do you comply with section 6 if no RE available? How do you comply with section 83 if closest placement is 1150km away?

How do you provide appropriate contact between the child and its family given this distance and how real are the opportunities of reunification? 
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Rural example
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The difficulties servicing cases – impact on evidence/outcomes 

Population 80….100 kms west of Quilpie (pop 500) where we have no office or permanent presence…further 200 kms east to Charleville (pop 3500) where we have branch office with TL, two CSO’s and admin officer. Main office at Roma (with basically all services from SE corner available – if abbreviated) therefore about 580kms away.
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Claims to be the town/place furthest from the sea in Australia. 


Eromanga
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Eromanga is aboriginal and apparently means “Hot Windy Plain”
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* A baby was initially removed from Eromanga due to
concerns raised by a local police officer. No actual harm
had been suffered by the baby. Subsequently a TAO and
CAO were sought and granted

 The parents involved are a married couple who live with
the maternal grandmother. The father is often away
working on oll fields in the West.

 The baby was placed 300 kms east of Eromanga in
Charleville. This placement proved expensive and
resource intense, it further compromised Department’s
ability to assess the parents in interaction with the baby
due to the few opportunities for supervised contact.
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Presentation Notes
Will elaborate on the circumstances in greater detail by Q and A. etc. Will indicate that father has given up his job on the oil fields as a result of removal to help look after the baby more and now will only work part-time (30 hrs a week) at a local garage.


Department of Communities | Child Safety Services

« Mum is intellectually impaired and assessed at level
approximating a 12 year old girl. She has recently taken
a ‘set against dad’ and wants to physically fight him
every time he Is present.

e She can not care and protect for the baby herself — for
example she has to be supervised bathing baby so she
does not drown It.

« Baby has previously been properly cared for by maternal
grandmother and/or father, but now father faces the
added problem of domestic violence.

B | ) (.,
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« Grandmother says she can’t cope with mother’s
behavioural deterioration particularly when father is
away due to her rapidly advancing frailty.

 The assessment has been completed and father has
been assessed as a parent who is willing however not
able to protect the child given mother’s behaviours.

« The CSO is considering an IPA or PSO but there are no
services available to support or service a case in
Eromanga. The parents are adamant they don’t want to
move away from where their family and friends are.
They have lived in the town all of their lives.
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 If the assessment is considered right what type of
ongoing intervention would be appropriate? (IPA/PSO
or directive order?)

 What about our obligations under section 73 to take
reasonable and practicable steps to help the child’s
family? Does this apply to a directive order?

 Would an application for a custodial order be
appropriate simply because the family does not have
access to services? Does the family have an obligation
to move 300 kms east to access support services?

B | ) (.,
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Presentation Notes
What should be done?�Was it the right assessment?�How fair/reasonable was the CAO placement?

Do we just close the case because we can’t service it? 

Do we commence IPA or take out PSO even though we know we can’t really supervise/service/support? Would a directive order be helpful?

We/DSQ/support services could have provided accommodation in Charleville, support worker for mum etc.
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1) Limited availability of services and access to services —
no easy fix and does effect quality of applications;

2) Difficulties in gathering quality evidence due to language
and cultural barriers - need to be realistic; and

3) Overreliance of hearsay evidence due to staff turnover
and need cost effective travel of staff.
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Presentation Notes
Lack of services as well as lack of infrastructure to access remote locations make it almost impossible to for us to meet our obligations under s73 and unrealistic to have expectations about parents efforts to engage in services as we might normally expect of them in non-remote areas. If we do ‘get up’ on a ‘at risk case’  what is our ability to service this case if it is one for reunification (ie short term order/PSO etc) – realistic options are very limited.



Restrictions through community protocols, cultural considerations, language barriers, beliefs as to what is appropriate levels of discipline/violence/behaviour for arguments and/or generationally ingrained poor parenting means there is no comprehension of what a middle class Brisbane person might identify as unacceptable parenting.�

Applicants leaving Department as well as numerous staff members involved in the one matter due to travel requirments. Also need to rely on hearsay as formal information channels not always available (eg health, education, police, disabilities, housing etc) Numerous staff members involved in the one matter compounded applicants leaving department as well means often need to rely on hearsay. 
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1) Difficulties in filing and serving court material;

2) Lack of participation and attendance in court by parties
Involved,

3) In practice the threshold for the Department to be
notified about CP concerns is often much higher in
rural and remote locations; and

4) Difficulties in complying with specific sections of the
CP Act around Aboriginal and Torres Straits Islander
families.

BT T,
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Presentation Notes
 Filing of court material problematic given the locations of registries and applicants as well as the irregular sitting of courts. Serving problematic due to location

 This includes parents (due to cultural, language, resource and distance barriers) as well as applicants sep reps and solicitors – do we have an obligation to pay for parents to attend court?

 Rare to get genuine at risk notifications that might for example relate only to repeated exposure to lower level DV with no actual harm suffered – only notifiers are often Health practitioners or Police who only see cases once extreme and actual harm has been suffered by the child/ren. Alternatively often need to rely on hearsay as formal information channels not always available, particularly for at risk cases (eg health, education, police, disabilities, housing etc) which then raises issues about identifying notifiers etc. 

 Including: 	- consultation RE �			- definition of parent not including culturally adoptive parents

			- placing of child (outside community) 

			- contact provisions (limited opprotunities) 
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1) Community engagement and development to create
awareness of Child Safety Services and its role In
Childrens Court, especially around notification
processes and need for direct evidence.

2) Lobby for more services/education in communities
3) Purchase of video conferencing, boat and aircratft.

4) Use of community members as interpreters

BT T,
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 Workshops, training of RE, foster carers, community members/elders, councils etc. Education of communities of need to notify to the department early to prevent removals based on actual harm.

 Obviously this is largely outside the control of CC’s, but perhaps managers)

3) Addresses both procedural and evidence issues. Example of contact facilitation by flights rather than driving – cost benefit – further away may use less resources and/or be cheaper. Also process of approval easier, 24 hour notification able to be completed in timely manner. Video conferencing not just with JAG for court but also for contact facilitation etc. 

4) RE, elders from community, justice group (if on side!) or agencies
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5) Broad interpretation of section 105 — rules of evidence.
Also use of section 113 — inclusion of persons as non-
party in court proceedings

6) Use creative ways of serving material.

7) Establishment of Safe Houses throughout Cape York and
Thursday Island. Out-of-home care workers based in
branch offices in an attempt to recruit more local foster
carers.

BT T,
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5) The court is not bound by the rules of evidence but may inform itself in any way that it thinks appropriate (hear information from adoptive parents, invite community elders etc) Traditional adoptive parents to be included as non-parties, able to make submissions in court, participate in FGM/COC and be witness if contested. Should traditional adoptive parents be able to be served with documents like sep reps (who is considered a non-party) usually get served? 

6) Use police officers, registered post, colleagues etc

7) Establishment of Safe houses in Napranum, Aurukun, Bamaga (as well as Pormpuraaw / Kowanyama) as temporary accommodation in community of origin whilst permanent (kinship) placement is sourced. Alternatively don’t wait for a removal to then source a kinship placement – attempt to get more carers approved prior to intervention (or at a very early stage).










®

Department of Communities | Child Safety Services



Presenter
Presentation Notes
See it does get wet in Eromanga … once every 20-50 years or so. 
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WELCOME TO THE
COURT COORDINATOR
CONFERENCE 2010

Unacceptable risk and family violence — how can
we evidence this?

Tomorrow’s Queensland: . ueensland
strong, green, smart, healthy and fair Toward ’ \\\\%ovemment
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Starting times
« Agenda for the 2 days
e Suggestion board

Breaks:

— Morning tea 10:30 -10:45am
— Lunch 12:30 — 1:15pm

— Afternoon tea 2:45 — 3:00pm

Pl s
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e Evaluation sheets
o This year information will be disseminated via email.

* Please have your mobile turned off or on SILENT.
Please do not take calls in the room.

« Messages — can be left at reception
o Tollets
 Emergency exits
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Court Coordinator
Conference

Adoption Services
Queensland
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Services provided by Adoption Services Queensland

e Programs Team

e Services to Children Team
 Queensland Adoption Team
e |ntercountry Adoption Team
e Services to Adults Team

Queensland

Department of Communities G
overnment
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Services to Children Team

Birth parents – pre-consent counselling

Foster care - Adoption Care Agreement



Attesting consents

Placement of children

Interim order supervision – 4 post placement reports

Adoption Plan – Compulsory Circumstances

Adoption Plans for past adoptions 

Final Order

Mailbox

Intercountry Adoption Team

Assessment of suitability for eligible applicants

Education of adoption applicants

File preparation and translation to send to overseas countries

Coordination of placement proposals from overseas - travel

Interim order supervision – 4 post placement reports

Final Order



Queensland Adoption Team

Assessment of applicants for adoption of Qld children

Education program for adoption applicants

Assessment of applicants for step parent adoptions

Services to Adults Team

Facilitating requests for past adoption information (including seeking medical history from birth relatives)

Managing contact statements




Legislation and Changes - Legal authority for adoption

Adoption Act 2009 and Adoption Regulations 2009 commenced 1 February 2010

« The main objective of the Act is to promote the wellbeing and best interests of the
adopted child, both through childhood and the rest of his or her life, to support

efficient and accountable practice, and to comply with Australia’s obligations under
the Hague Convention.

Department of Communities %ueensland
overnment



Introduction of Adoption Act 2009

sImprove the information and support provided to birth mothers
and fathers considering adoption for their child.

*Allow for more openness between all those involved in an
adoption.

Introduce court orders for adoption.

Mean changed eligibility criteria for those applying to adopt a
child

*Provide birth parents and adopted people with access to
iInformation.

Queensland

Department of Communities Government



COURT ORDERS

— Adoption orders now made by the Childrens Court.

* Queensland was the only Australian jurisdiction in which Adoption Orders were
made administratively by a Public Servant.

« Adoption Orders involve serious long-term consequences for the child, members
of the child’s birth family and the adoptive families.

« A court makes an independent decision based on all information that is provided
and ensures the actions taken by the Department or other parties comply with
legislation.

— Court Coordinators and Court Services Advisors have a
delegation to appear in the Childrens Court

Department of Communities @ %ueensland
overnment



COURT ORDERS

» Dispensing with the need for the consent of a parent to an adoption
(Local and step parent)

* Proceedings about whether a parents have consented
(Local and step parent)

* Interim adoption orders
(Local and intercountry)

« Discharge of Interim adoption orders or ending custody
(Local and intercountry)

* Final adoption orders
(Local, intercountry and step parent)

» Restricting access to identifying information
(Local)

« Discharge of final adoption order (Supreme Court)
(Local, intercountry and step parent)

Queensland

Department of Communities Government



Consents required for a child’s adoption

 The Act requires a child’s mother and father and every person
who is a guardian of the child (other than the chief executive if
the child is subject to an order granting guardianship to the chief
executive):

— to freely and voluntarily consent to the child’s adoption
before a child can be adopted, or

— for the need for their consent to be dispensed with by the
Childrens Court.

e Queensland
Department of Communities Government



Dispensing with the need for the consent of a parent to an adoption

Section 39 Adoption Act 2009
(local and step parent)

« |f application is made by a step-parent department may apply to be a respondent

« Used when a parent is unknown, can not be located, lineal relative of the child’s
mother, the child’s conception was a result of an offence committed by the
relevant parent, there would be unacceptable risk of harm to the child or mother
if the relevant parent were made aware of the child’s birth or proposed adoption

« Parent does not have capacity to give consent

« Parent is not and will not be within a reasonable timeframe willing and able to
protect the child from harm and meet the child’s need for long-term stable AND is
unreasonably withholding consent OR refuses to engage with the Department in
relation to the issue of consent

Queensland

Department of Communities Government



Interim adoption order (local)
Section 183 Adoption Act 2009

Prospective adoptive parents are respondents to this application

Department needs to give notice of the application to those who provided
consent

The Court needs to be satisfied that the child is in Queensland, the proposed
order will promote the child’s wellbeing and best interests, the prospective
adoptive parents were selected in accordance with the Act, they are suitable
having regard to the Act, the female prospective parent is not pregnant

The prospective adoptive parents will only meet and take custody of the child
once an interim order made.

Once an order is made the child is in the custody of the prospective adoptive
parents, chief executive retains guardianship, the Department must supervise

Department of Communities

Queensland
Government



Discharge of Interim adoption orders (local)
s186 Adoption Act 2009

* |f concerns exist about a placement an application can be made
to discharge the interim order

 The Court needs to be satisfied it would not be in the child’s
wellbeing and best interests to be adopted by the prospective
adoptive parents having regard to those matters that the Court

would need to be satisfied of to make a final order

Department of Communities %ueensland
overnment



Final Adoption Orders

« Department will generally be the applicant

* Prospective adoptive parents (child is in their custody) can apply
directly to the court for a final order if the child has been in their
care for a period of 12 months and 30 days if Adoption Services
Queensland has not applied for a final order.

« For step parent adoptions, it is the responsibility of the step
parent to lodge the application directly with the court.

Department of Communities %ueensland
overnment



Final Adoption Orders (Local)
s189 Adoption Act 2009

« Either an interim order has been in force for 1 year or the child’s prospective
adoptive parents have been the child’s approved foster carers for 1 year

 The Court must be satisfied that the child is in Queensland, the proposed
order will promote the child’s wellbeing and best interests, the parents are
adults, Australian citizens, resident or domiciled in Queensland and are
suitable, and while the child has been in their custody the prospective
adoptive parents have demonstrated their willingness and ability to meet the
child’s needs, committed to any adoption plan and maintained the child’s
cultural identity

Queensland

Department of Communities Government



Final Adoption Orders (Intercountry)
s200 Adoption Act 2009

Child has been in the custody of the prospective adoptive parents for 1 year
either through an interim order or through an authority from the Department

The Court must be satisfied that the child is in Queensland, the child is not
prevented from residing permanently residing in Australia, the competent
authority has advised that arrangements for the adoption have been made
under the law of the country/ the Hague convention, the competent authority
has agreed to the adoption, the proposed order will promote the child’s
wellbeing and best interests, the parents are adults, Australian citizens,
resident or domiciled in Queensland and are suitable, and while the child has
been in their custody the prospective adoptive parents have demonstrated
their willingness and ability to meet the child’s needs and maintained the
child’s cultural identity

Department of Communities Queensland

Government
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Main points of difference

the child is not prevented from residing permanently residing in Australia, the competent authority has advised that arrangements for the adoption have been made under the law of the country/ the Hague convention, the competent authority has agreed to the adoption


Final Adoption Order (Step-parent)
s208 Adoption Act 2009

« The step-parent and their spouse must apply jointly to the Court for the final
adoption order when they have made application under the Act, has been
assessed as suitable pursuant to the Act and has received a suitability report
from the Department.

 The applicant must serve the department and give notice to anyone who has
consented

 The Court must be satisfied the child is in Queensland, the step-parent is an
adult and resident or domiciled in Queensland, Australian citizen, the step parent
is suitable pursuant to the Act, an order would better promote the child’s
wellbeing and best interests than another court order or no court order, there are
exceptional circumstances that warrant the making of the order.

Queensland

Department of Communities Government
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Main point of difference

an order would better promote the child’s wellbeing and best interests than another court order or no court order, there are exceptional circumstances that warrant the making of the order


Effect of final adoption orders

« Once order has been made the adoptive couple are the legal parents of the
child. The child’s birth certificate will be amended to reflect the change in
legal status.

Queensland

Department of Communities Government



Interface — CSSCs and ASQ

« ASQ - CSSC requests:
— See chapter 10.9 Child Safety Practice Manual
« Adoption as a permanency option for children in care

— The Act makes provision for adoption to be used to secure a permanent family for
a child subject to a child protection order. Adoption would be considered where:

» the case plan goal for a child is to cease attempts to reunify the child with the

birth parents/family because the child cannot return to live safely with his or
her family, and

» adoption has been identified as the most appropriate option for securing the
child’s permanent care because of the child’s specific needs and
circumstances

Department of Communities %ueensland
overnment



Number of local adoptions of non-relative children

2002 - 03 23
2003 - 04 14
2004 - 05 13
2005 - 06 3
2006 — 07 14
2007 - 08 17
2008 - 09 21
2009- 10 10

Queensland

Department of Communities Government



Adoptions by country of origin from 2003 - 2009

Department of Communities

;0;?;?: 03-04 04-05 05-06 06-07 07-08 08-09 09-10
India 0 0 2 1 5 1 1
Philippines 6 7 9 8 5 10 10
Sri Lanka 0 0 1 0 1 0 1
China 7 18 7 7 0 15 0
Ethiopia 14 16 8 13 9 7 7
Fiii 1 0 0 0 0 0 0
Hong Kong 0 0 1 0 0 0 1
South Korea 19 14 20 15 9 8 7
Taiwan 2 6 5 12 13 9 8
Thailand 0 4 8 7 4 0 3
Other 0 0 0 0 1 0 0
TOTAL 49 65 61 63 47 49 38

Queensland

Government



Step Parent adoption

2007 — 08 23
2008 — 09 14
2009 - 10 13

Department of Communities

Queensland
Government
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Application - eligibility established

Selection for assessment

Suitability Assessment

Traffic history

Criminal history

Domestic violence history

Child protection history

Members of the household also assessed regarding above

Health Assessment

Education

Family profiles

Home study

Approval

File overseas or Selection in Qld – based on needs of children




Queensland
Government
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Improving Decision-Making to Promote Children’s Safety and
Wellbeing

Strengthening the paramount principle

New division, Purpose of Act and principles for its administration
* newss 5to5E
o ‘safety, wellbeing and best interests’ paramount

« framework of principles decision-makers must take into account in applying
the paramount principle

Queensland

Department of Communities Government



Improving Decision-Making to Promote Children’s Safety and
Wellbeing

Strengthening the paramount principle

 New s 104 requires the Court to have regard to ss 5A, 5B and 5C and state
Its reasons for decisions.

e Queensland
Department of Communities @ Government



Improving Decision-Making to Promote Children’s Safety and
Wellbeing

Recognition of cumulative harm

« S 9 Whatis harm — new subsection (4) will recognise that harm can be
cumulative over time by specifying that it can be caused by a single act,
omission or circumstance or a series of acts, omissions or circumstances.

e Queensland
Department of Communities Government



Enhancing the Department’s Ability to Secure
Children’s Safety

A new temporary custody order

« S 18 —when a child is taken into custody to avert an immediate risk an authorised
officer must apply for a TAO ora TCO

 New Part 3AA (Ch 2) ss 51AA to 51AM, Temporary custody orders will allow the
department to take a child into safe custody, for up to 3 business days, without the
need for assessment. The Court to be satisfied the child is at immediate risk and,
during the term, the chief executive will decide child’s ongoing protection and care
needs and state taking that action.

« A TCO may be extended until the end of the next business day if the applicant intends
to apply for a CPO during the extended term

e Queensland
Department of Communities Government



Improving Decision-Making to Promote Children’s Safety and
Wellbeing

Separate representatives in court proceedings

e S110-newss (4), (5) and (6) will clarify the role of a separate
representative — they are not a party but have the obligations and rights of a
party and their role ends when an application is decided or withdrawn or
when any appeal is decided or withdrawn.

Department of Communities @ %ueensland
overnment



Enhancing the Department’s Ability to Secure Children’s Safety

Provisions of court assessment orders — supervised family contact

S 45— new subsection (2) inserted to require the Court to consider the
department’s submissions about a contact order, specifically whether
contact should be supervised and the duration and frequency of contact
during the term of a court assessment order.

e Queensland
Department of Communities @ Government



Enhancing the Department’s Ability to Secure Children’s Safety

Departmental contact with child during adjournment of court hearing for CAO or
CPO

« S 67 - The court will be able to order that an authorised officer may have
contact with a child, who remains in their parents’ or a relative’s custody
during the adjournment, and may authorise entry and search powers to
enable contact.

Queensland

Department of Communities Government



Enhancing the Department’s Ability to Secure Children’s Safety

Entering into an assessment care agreement

« S 51ZE - The department may enter into an assessment care agreement
with only one of the child’s parents if it is impractical to obtain both consents
or a reasonable attempt has been made to obtain both consents. After the
agreement is made the department must still attempt to give the other parent
a copy of the agreement and seek their consent.

« However, an agreement may not be made with one parent if the other parent
refuses consent.

« S 5171 - the other parent may end the agreement on 2 days notice.

e Queensland
Department of Communities Government



Gathering and Sharing Information

Obligation to inform police of criminal offences

S 14 — clarify the department’s obligation, i.e. to inform police when an
allegation of harm may involve a criminal offence whether or not the
department takes any action regarding the allegation.

Department of Communities @ %ueensland
overnment



Gathering and Sharing Information

Report about person’s criminal history etc.

« S 95(1)(b) - “proposed carer” changed to “proposed individual” and an
example i.e. relatives as part of a plan for reunification

« S 95(3) —remove reference to section 14 so that the department can obtain
criminal histories of parents and household members when making a
decision under the Act at any stage of the child protection continuum

Department of Communities @ %ueensland
overnment



Improving Stability for Children

Transition orders

* New ss 65A — 65D create a transition order when the Court decides not to
extend an order or grant a new order or when a child protection order or long-
term guardianship order to a suitable person is revoked or appealed.

« the Court may set an end date for the order not more than 28 days from the
decision.

« A transition order will provide a period, when necessary, for the gradual
transition of the child to the care of their parents to minimise disruption and
distress.

e A transition plan must be prepared after the order is made.

Queensland

Department of Communities Government




Improving Stability for Children

Long-term guardianship orders to a suitable relative or other suitable person:

» Definition of ‘long-term guardian’
» Definition of ‘parent’ in ss 23, 37, 51AA, 51F, 52, 67, 117, 205.

e Queensland
Department of Communities @ Government



Improving Stability for Children

Long-term guardianship orders (cont'd.)

« Clarify obligation to contact parents if there is a long term guardian. Treat
long-term guardians more like parents in all relevant court processes (TAOs,
TCOs, CAOs, CPOs and interim orders).

 Ss 15 — naotification and investigation. Tell at least 1 long-term guardian and
tell, or make a reasonable attempt to tell, parent subject to conditions.

« S 17 — contact with a child at school, child care. Tell at least 1 long-term
guardian.

S 20 —taking child into custody. Tell a long-term guardian and make a
reasonable attempt to tell a parent.

Queensland

Department of Communities Government



Improving Stability for Children

Long-term guardianship orders (cont'd.)

S 27 — making a TAO. Attempt to obtain consent of at least 1 long-term
guardian.

S 32 - explanation of TAO. Copy of TAO to long-term guardian and make
reasonable attempt to provide copy to parents.

S 41 — notice of application for CAO. Serve copy on long-term guardian and
serve, or make a reasonable attempt to serve, parent.

S 51AK — explanation of TCO. Copy of TCO to long-term guardian and make
reasonable attempt to provide copy to parents

Reasonable attempts to be documented if unsuccessful.

Department of Communities @ Queensland

Government



Improving Stability for Children

Long-term guardianship orders (Cont’d)

S 51VA - review of case plan — child with long-term guardian
 Contact at least every 12 months

e At any time, child or guardian may request review of case plan
 Report about the review as per s 51X

* Declining a review is a reviewable decision

Department of Communities

Queensland
Government



Improving Stability for Children

Long-term guardianship orders (Cont’d)
S 65 — revocation of a child protection order

« provide additional guidance to the Court about revocation of a long-term
guardianship order to suitable relative or person - the Court will be required
to consider the child’s need for emotional security and stability.

« amend to omit “necessary to protect the child” and insert “appropriate and
desirable for the child’s protection”.

Department of Communities %ueensland
overnment



Improving Stability for Children

Long-term guardianship orders (Cont’d)

e S 159 - Amend 159(1) to include payment to long-term guardians.

S 80A - Insert to require long-term guardians to advise chief executive in
writing if the child leaves their care, and where the child is living (if known),
and the chief executive will be required to determine what further action may
be necessary to meet child’s care and protection needs.

e Queensland
Department of Communities @ Government



Improving Stability for Children

Case planning and working with families

S 51YA —insert so that anything said or done in a family group meeting will
not be admissible in criminal proceedings, unless all participants agree or the
proceeding is for an offence committed during the meeting.

S 51YB - insert so that anything recorded in a case plan is inadmissible in a
criminal proceeding unless all persons mentioned in the plan agree.

51Q - case plans to be endorsed within 10 business days after a case
planning meeting (currently 7 days).

S 59(3)(renumbered) — insert failure to reach agreement on a case plan will
not be relevant to whether a case plan is appropriate for an application for a
child protection order.

Department of Communities

Queensland
Government



Gathering and Sharing Information

Information sharing before investigation

o« S 159C(1)(a)(ii) —amend “relevant information” definition to enable service
providers to share information with the department at the pre-notification
stage to help the department take action or decide if there is a reasonable
suspicion a child is in need of protection, i.e. whether the threshold for a
notification under section 14 has been met.

e Queensland
Department of Communities Government



Enhancing support for unborn children and their mothers

Information sharing

e« S 159C(1)(b)(i)) & (i) (renumbered) - insert to allow for service providers to
share information about unborn children at risk, subject to the woman’s
consent.

Recognised entity involvement in notifications

S 21A(3) & (4) — insert to require consultation with recognised entities in
cases of unborn Aboriginal or Torres Strait Islander children, subject to the
mother agreeing to the recognised entity’s involvement.

Queensland

Department of Communities Government



Additional amendments

« On 8 June 2010 the Helping Out Families initiative was announced.

 The Helping Out Families initiative includes the department bolstering secondary
services to deliver the right type of support to vulnerable families as early as
possible to ensure children have the opportunity to remain in a stable, functioning
family environment.

Queensland

Department of Communities Government



Additional amendments

 There are three key elements to the Helping Out Families initiative:

— A more effective Regional Intake Service model and method for referring
families, to non-government services for effective intervention, who are the
subject of Child Concern Reports; and both substantiated and
unsubstantiated child protection notifications, but who do not meet the
threshold for statutory intervention.

— Strengthened non-government early intervention and family support capacity
through the establishment of a Family Support Alliance non-government
organisation, and a network of service providers.

— Work with partner agencies to develop strategies to change the referral
patterns and, in the medium term, development of new models to facilitate
referral pattern change.

" Queensland
Department of Communities Government



Additional amendments

 The Helping Out Families initiative includes Child Safety Services referring
families for secondary support services, to a Family Support Alliance non-
government organisation (service provider).

 Those referrals from Child Safety Services to service providers will be referred
without consent. The amendments provide for the sharing of information for the
purpose of such a referral. To ensure that this referral information remains
confidential, minor amendments to the Child Protection Act 1999 are required to
ensure that all information Child Safety Services receives is confidential
information.

e Queensland
Department of Communities Government



Additional amendments

 The BIll will include amendments to:

— Chapter 5A, Part 1 (s159B, ns159BA, ns159C(1)(c), s159F, s159G) & Part 4
(s159M). Information sharing provisions to include referrals to service
providers under “relevant information” and introduces the term “relevant
child” to include a child in need of protection and the cohort of children for
whom referrals to the FSA will include; and

— Chapter 6, Part 1 (s187). Confidentiality provisions to ensure that all
information received by the chief executive is to be treated as confidential
information.

e Queensland
Department of Communities Government



Additional amendments

Child death reviews and confidentiality

« S 246A — amend to clarify that the requirement to conduct a child death
review arises if the chief executive is aware of the child, within 3 years before
its death, in the course of performing functions under or relation to the
administration of the CP Act.

S 246E — enhance the protections for persons providing information for a
child death review in response to a request under s 246C.

Queensland

Department of Communities Government



Minor and technical amendments

S136D - Continue authorities for provisionally approved carers with new
spouses until the end of the provisional approval period

S 126 — Amend the criteria for approval for licences to provide care services
to require applicants to have a primary function relating to care of child in
need of protection in the custody or guardianship of the chief executive

Ss 129A & 130 — place responsibility for licensed care services on the
licensee and limit responsibility for nominees

Dictionary — insert new definition of ‘member, of a person’s household’ to
persons who live in the household or whose contact with a child may create
unacceptable risk to the child and to exclude a child’s parents living in the
household.

Department of Communities Queensland

Government



Dscontlnud

« Amendments to the CPA and the Education (General Provisions) Act 2006 to
allow the Department to enrol a child in school when the child is in the chief
executive’s temporary custody and the parent is unable or unwilling to make
that decision. This can be done under existing provisions.

« Court making directive orders against a person who assumes an aspect of
parental responsibility for a child or who may reside with the child. This
amendment did not have support during consultation.

« Children on assessment care agreements to be covered by relevant
provisions for a child in the custody or guardianship of the chief executive.
The agreement is for a maximum of 30 days and the department is in regular
contact conducting an assessment.

Queensland

Department of Communities Government



Discontinued

« Safety and security of staff:

— penalty for obstructing authorised officers to include six months
Imprisonment.

— new offence prohibiting certain items, including weapons, being brought
onto departmental premises

Provisions of the criminal law adequately cover these issues.

Department of Communities %ueensland
overnment



Discontinued

« Transfer (and update) provisions from the Family Services Act 1987 to the
Act re funding NGOs and obtaining criminal histories of employees.

 Departmental funding policy is being considered in light of machinery of
government changes.

« Criminal history screening amendments were made through the Criminal
History Screening Legislation Amendment Act 2010.

e Queensland
Department of Communities @ Government



COURT COORDINATOR CONFERENCE
13 & 14 SEPTEMBER 2010

Theme: Unacceptable risk and family violence

DAY ONE — 13 September 2010

Time Content Presenter/s
9:00 — 9:10am Welcome / Housekeeping. Bernadette Smith, Manager, Court Services Unit
9:10 — 9:30am Discussion: Australian Law Reform Commission — Review of the National/State Megan Giles, A/Director, Child & Family Policy
initiatives in the Child Protection/Family Law Context.
9:30 — 10:30am “Unacceptable risk in the realm of family violence and how to best evidence this | Dr Chris Lennings

before the Children’s Court”.

Senior Lecturer
Faculty of Health Science
University of Sydney

10:30 — 10:45am

MORNING TEA

10:45 - 12:30pm

Hypothetical

Facilitator: Murray Green, Counsel

Panel:

Departmental representative on behalf of
Child Safety Officer — Bridget Condon;
Departmental representative on behalf of
Court Coordinator — Tracey Barrett;
Childrens Court Magistrate — Her Honour,
Pam Dowse;

Representative from Legal Aid
Queensland — Nigel Miller;
Representative as an Expert Witness - Dr
Chris Lennings;

Representative as Legal Counsel for the
Respondent Parents — Counsel, John
Selfridge;

Federal Magistrate — Keith Slack;

QCAT — Ms Julie Ford




12:30 — 1:15pm

LUNCH

1:15 — 2:45pm Workshops [run concurrently]:
A) Risk assessment in domestic violence - how Dr Chris Lennings
to assess change and provide evidence for Court.
B) Obtaining evidence in rural and remote areas Jim McKenzie, Court Coordinator,
Roma/Charleville Child Safety Service Centre /
Eelco Vulgs, Court Coordinator, Cape Torres
Child Safety Service Centre
2:45 — 3:00pm AFTERNOON TEA
3:00 — 4:30pm Workshops [run concurrently]:
B) Obtaining evidence in rural and remote areas Jim McKenzie, Court Coordinator,
Roma/Charleville Child Safety Service Centre /
Eelco Vulgs, Court Coordinator, Cape Torres
Child Safety Service Centre
A) Risk assessment in domestic violence — how
to assess change and provide evidence for Court. Dr Chris Lennings
4:30 — 5:00pm Wrap up / Evaluation. Bernadette Smith, Manager, Court Services Unit

SOCIAL EVENT: 5:00pm - Kedron Park Hotel




DAY 2 — 14 September 2010

Time Content Presenters
9:00 — 9:15am Welcome Back / Housekeeping. Bernadette Smith, Manager, Court Services Unit
9:15 - 10:30am Information Session / Workshop — Court Work Project. Anna Maxwell and Julie Gardner, Court Work

Project Officers, Court Services Unit

10:30 — 10:45am

MORNING TEA

10:45 — 11:45am

Information Session — Child Protection & Other Acts Amendment Bill 2010.

Therese Storey, Senior Advisor — Legislation,
Child Safety Youth & Families Policy &
Performance

11:45-12:10pm

Information Session — Queensland Civil & Administrative Tribunal (QCAT).

Helen Tooth, Team Leader, Court Services Unit

12:10 — 12:30pm

Information Session — Adoption Services Queensland (ASQ).

Soraya Fellows, Court Coordinator, Adoption
Services Queensland (ASQ)

12:30 — 1:15pm

LUNCH

1:15 - 2:45pm

Workshops [run concurrently]:
C) How to negotiate effectively with others.

D) How to draft written submissions for
Children’s Court proceedings.

Kylie Burton

Rhiannon Helsen — Crown Law




2:45 — 3:00pm

AFTERNOON TEA

3:00 — 4:30pm

Workshops [run concurrently]:
D) How to draft written submissions for
Children’s Court proceedings.

C) How to negotiate effectively with others.

Rhiannon Helsen - Crown Law

Kylie Burton

4:30 — 4:45pm

Evaluation / Close

Bernadette Smith, Manager, Court Services Unit




Attachment Marking

The preceding 92 pages is the annexure mentioned and referred to as ATTACHMENT 4b

in the statement of Kenneth Dagley taken on 25/10/2012
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Signatur witnes quiry Signatuije of person witnessing statement



Court Coordinator - Induction

Financial Year Attendance Resources
Numbers
2011-2012 Financial | 8 — 10 Aug 2011 12 Frontline Staff 1 x Resource Material Folder
Year 2011 updated October 2010
27 — 29 Feb 2012 10 Frontline Staff 1 x PowerPoint
(NB: Last Induction run) Presentations Folder 2011

(electronic version)

1 x Induction Resource 2011
(this material was provided
as an attachment to Brad
Swan'’s statement dated 19
Oct 2012 in response to
summons # 2017771)
Marked as attachment 5a

Court Coordinator - Conference

Financial Year Attendance Resources

Numbers
2011-2012 Financial | 14 — 16 Sept 2011 49 Frontline Staff Agenda + PowerPoint
Year (NB: Last Conference Presentations

run) Marked as attachment 5b
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Court Coordinator Induction
Training Program

This resource package is to provide information
and learning material to support the Court
Coordinator role within Child Safety Service
Centres

Prepared by:
Court Services Unit
Updated October 2010

-Queensland Government
2" Department of Communities




Contents:

1. The Court Coordinator position
Background
Role and Responsibilities
Delegations
Organisational Structures
 Court Coordinator Workplace Competency Assessment Document
(Subsection: pages 1 — 47

2. The Court Services Unit

Overview of all Court Services Unit

Unit Structure

Roles and Responsibilities

Interface

Interstate Transfer Information

Transfer of Orders Table
=  Request for Interstate transfer document
=  Protocol for transfers

3. The Legal Services Branch
Overview of the role, function and interface

4. Crown Law
Overview of the role, function and interface

5. Legal Aid Queensland
Overview of role and function
Role of the Separate Representative
Role of Legal Aid when Representing Parents
= Factsheet 7
» Factsheet 5
» (Can people under 18 make their own decisions article

6. Overview of the Court Hierarchy
Court Systems
Judicial vs. Administrative Review processes
Glossary of Court Terminology
Court Etiquette




7. The Child Protection Act 1999

Overview of the Act

Basic Concepts of the Act

Natural justice and procedural fairness

Rights of Parents

Model Litigant Principles

Child Protection and other Acts Amendment Bill 2010
Understanding Law — Due process of Law

Summary of Confidentiality Provisions

Childrens Court Forms

8. Interventions with Court Orders
Temporary Assessment Orders
Court Assessment Orders
Child Protection Orders
Conducting a mention
Court Ordered Conferences
Family Group meetings and Case Plans

9. Preparing for a Contested Child Protection Matter
Review of Court Material
Brief to Crown Law

Advice in Conference Subpoenas
Preparing Witnesses
Forms:
» Request for additional information re contested child protection
applications
= Example of a Review of Court Material
= Example of a Brief to Crown Law
»  Example of AIC minutes
» Request for Subpoena — Form 23
» Subpoena — Form 24

Checklist for preparation for INTERIM hearings
= Checklist for preparation for contested child protection hearmgs

10. Appeals

Brief overview

Determinants

Who may appeal?

Processes associated with making an appeal




11. Child Protection and the Family Courts

Family Law overview

Family Law jurisdiction

Role of Court Services Unit

Fact sheet 1 (Key factors to consider the level of intervention in a Family Law Court proceeding)
Fact sheet 2 (Magellan and Section 91B Orders)

Fact sheet 3 (Family Law Court subpoenas)

Fact sheet 4 (The role of court services in the cp/family law interface)
Fact sheet 5 (definitions used in the Family Law Jurisdiction)
Referral summary sheet

Scenario

Initiating application sheet (family law)

Guide sheet for intake officers

Protocol

12. Queensland Civil and Administrative Tribunal
Powers, Purpose and Principles
Overview of QCAT

13. Subpoenas
What is a Subpoena?
What information is privileged?
Subpoena Table
Search Warrants / Orders

14. Understanding Evidence
Rules of Evidence
Relevant Evidence
Direct / Admissions / Hearsay
Best Evidence Rule

15. Good Decision Making

Article — Queensland Ombudsman

16 Affidavits

17 Adoptions'




New adoption laws for Queensland

The new Adoption Act 2009 commenced on 1 February 2010.

The Adoption Act 2009 reflects current community standards, best practice

and brings Queensi'and in line with the practice of other Australian states and

territories.

The Adoption Act 2009 makes a number of major changes to adoption

practices in Queensland that support contemporary, child-focused and

efficient adoption practices in Queensiand.

The Adoption Act 2009 and explanatory notes are available on the

Queensland Government's Legislation website.

The key changes

Improve the information and support provided to birth mothers and
fathers considering adoption for their child.

Allow for more openness between all those involved in an adoption.
Introduce court orders for adoption.

Mean changed eligibility criteria for prospective adoptive parents
adopting a child from Queensland or from overseas.

Allow couples to express an interest in adopting a child at any time.
Provide birth parents and adopted people with access to information.

Protect the privacy of those who do not want to be contacted. More
information on balancing privacy and access is available.




Considering adoption for a child in Queensland

Consents reqﬁired before a child can be adopted

The consent of a child’s mother and father and every person who is a
guardian of the child must freely and voluntarily be given, or the need for the
consent dispensed with, before the Childrens Court can make an order for a
child to be adopted.

The department must take reasonable steps to establish the identity and
location of a child’s father so he has the opportunity to participate in decisions

about the child’s adoption or other long-term arrangements for the child.

After identifying and/or locating a child’s father, the department is required to
inform him about how he can consent to the adoption, take steps to establish
whether he is the child’s father, or apply for a parenting order for the child in

the Family Court of Australia.

Dispensing with the need for a consent

Although the consent of both a child’s mother and father, regardless of their
marital status, is needed before a child’s adoption may proceed, there are
some situations where adoption is in a child’'s best interests and can proceed,

despite one or both of the child’s parents having not given their consent.

In some situations, an application can be made to the Childrens Court seeking
dispensation of the need for a parent’s consent, in order for arrangements

about the child's adoption to continue to proceed.

This might occur, for instance, if the child was conceived as a result of a
criminal offence committed by the father, or where there would be an
unacceptable risk of harm to the child or mother if the father was made aware

of the child’s birth or proposed adoption.




Other grounds for dispensing with the need for a person’s consent include:

if, after making all reasonable inquiries, the identity of the parent
cannot be established or the parent cannot be found

the parent does not have the capacity to give the consent, either
because of the parent's young age or an intellectual impairment

the parent is not, and will not be within a timeframe appropriate for the
child’s age and circumstances, willing and able to protect the child
and meet the child’'s need for long-term stable care and is
unreasonably withholding his or her consent to the adoption, or

there are other special circumstances for giving the dispensation.

The court may dispense with the need for a parent’s consent only if also

satisfied it is in the child’s best interests for the proposed adoption

arrangements to continue to be made.

Making sure consent is informed and voluntary

The Adoption Act 2009 includes measures to ensure a person’s consent to a

child adoption is informed and is given voluntarily. These include requiring:

the department to give parents written information about adoption and
alternatives to adoption, to help them make a decision about
consenting to their child’s adoption

the department to arrange for a parent to receive counselling about
the alternatives to adoption and the possible emotional effects of
adoption

the department to provide information and carry out counselling in a
way that enables the parent to understand

if a child is an Aboriginal or Torres Strait Islander child, counselling to
be carried out in a way and at a place appropriate to Aboriginal
tradition or Island custom and, in part, by an appropriate Aboriginal or
Torres Strait Islander person (except if the parent declines to receive
the counselling in a way, or by a person, appropriate to Aboriginal
tradition or Island custom)

the person who counsels a parent to give a sworn statement that, in
the counsellor's opinion, the parent understood the effect of giving
consent and the effect of adoption

30 days to pass after a child’s birth, 14 days to pass after a person is
given information and 14 days to pass after a counsellor has formed
the opinion that a person understands the effect of giving consent and
of adoption, before a parent is able to consent to a child’s adoption




¢ the department to take extra measures where the parent is not an
adult, or there is reason to know or suspect the parent does not have
the capacity to consent to the adoption, to determine whether the
person is capable of consenting.

Revoking a consent

A parent or guardian who has consented to a child’s adoption can revoke the
consent within 30 days by giving written notice of the revocation to the

department.

Considering a child’s views in the adoption process

Where a child to be adopted is able to form and express views about the
adoption, the child must be given information to help him or her form views
about the adoption. This must include information about the adoption process
and options other than adoption for the child’s long-term care. The chiild must

also receive counselling.

The child’'s age and ability to understand must be considered when
information and counselling are given to the child to ensure the child can
understand the information and take part in counselling to the appropriate

extent.

If a child is an Aboriginal or Torres Strait Islander child, counseiling must be
carried out in a way and at a place appropriate to Aboriginal tradition or [sland
custom and may be by an appropriate Aboriginal or Torres Strait Islander
person. This requirement does not apply if the child declines to receive the
counselling in a way, or by a person, appropriate to Aboriginal tradition or

Island custom.

The Childrens Court muét consider a child’s views before deciding whether or

not to make an adoption order for the child.




Providing support for a child in the adoption process

The department may appoint a qualified person, such as a social worker or
lawyer not employed by the department, who has the necessary expertise or

experiénce to support the child during the adoption process.

If the Childrens Court considers it necessary.and in the child’s best interests,
the court may order that the child be separately represented during adoption
proceedings by a lawyer and may make any orders necessary to secure
separate legal representation for the child. The court may also order the

department to appoint a qualified person to support the child if necessary.

Expressing preferences for a child’s placement when giving consent

Parents can express preferences about the type of adoptive family with whom
they would like their child to be placed. Parents may want to express
preferences about the religion, cultural background, age and lifestyle of the
couple the department selects to adopt their child. Parents may also express

. preferences about having ongoing contact, either directly or through non-

identifying correspondence, with the adoptive parents.

The department must have regard to preferences expreséed by parents when
selecting the couple best able to promote the child’s wellbeing and best
interests. The department must also have regard to a number of other matters
when selecting a couple to be a child’s adoptive parents, including the child’s
particular needs and the characteristics of couples assessed as suitable to be

adoptive parents.




Balancing privacy and access

The new law balances people’s right to information about their birth parents or

child who was adopted with the right of others to maintain their privacy.

It also enables information to be released to, and about, birth fathers who
have acknowledged or can prove paternity. Under the new law, it will not
matter whether the birth father consented to an adoption, or had his consent

dispensed with.

Who will be affected?

e Adopted people or birth parents with an objection to the release of
identifying information in place. '

» Adopted people or birth parents who have been unable to obtain
identifying information because an objection to its release was in
place.

o Adopted people or birth parents seeking information about an
adoption that has occurred in Queensland.

What are the main changes?

Once the adopted person is 18 years of age, they and birth parents will have
the right to obtain information about other people associated with the same

: adopﬁon.
The privacy of those who do not want to be contacted will be protected.

Adopted people and birth parents will be abie to register a contact statement
expressing their wishes about contact, including their wish not to be contacted

by another person.

When the new law commences, all existing objections to the release of
identifying information will automatically become contact statements

expressing a desire for no contact.

Where there is an existing contact or objection in place (lodged before the
new law commences) identifying information will only be released once the

person applying for the information has met certain conditions.




The department will be able to contact parties to an adoption to request up to
date medical information, or to pass an up to date medical information, on

behalf of a person who is prevented from contacting ancther party.




Form 25
Childrens Court Act 1992
Child Protection Act 1999

AFFIDAVIT

CHILDRENS COURT OF QUEENSLAND

REGISTRY: Brisbane

NUMBER:

Child/ren: Peter Jones — (DOB:16/12/02)

Applicant: Amanda Hall
AND

[First] Respondent: Barry Jonesﬂ .
| AND

[Second] Respondent:  Mary Bell

|, Anthony Mark Lewis, Pae:
Annerley Road, South:
follows:- i

Qualification

ofNew South Wales. | graduated with this degree in 1980.
2. | have held a Fellowship from the Royal College of Physicians, United Kingdom

since 1984. | was registered as a Consultant Paediatrician in Queensland in

Sheet 1
Deponent
A Justice of the Peace/Commissioner for declarations
Affidavit

Filed on behalf of the Applicant
Amanda Hall
30-40 Quay Street, Brisbane




1987. | have held a fellowship from the Australian College of Rehabilitation
Medicine since 2000.
3. | am currently employed as a Paediatric Intensivist at the Mater Children’s

Hospital, South Brisbane.

4. This affidavit is sworn in support of the application by Amanda HaIIZ

Department of Child Safety for a period of two years.
Report

5. On the 7" December, 2007 | prepared a medical r

Sworn by A Mark Lewis on the 10" December, 2007 at Brisbane in the

(signed by deponent) ' (signed by Justice of the Peace/Commissioner)
Deponent Justice of the Peace/Commissioner for declarations
Sheet 1

Deponent

A Justice of the Peace/Commissioner for declarations
Affidavit
Filed on behalf of the Applicant
Amanda Hall
30-40 Quay Street, Brisbane




AFFIDAVIT WRITING:

The purpose of an affidavit is to provide sworn, factual information, to assist the
magistrate in making a decision in relation to the application before the court. The
Childrens Court Rules 1997 dictate what an affidavit should look like, and the
information that it should contain.

A Form 25 is the prescribed form for Childrens Court matters. In most cases a
departmental officer is the applicant, and the information provided in an affidavit is
aimed at supporting the application.

It is the responsibility of the CSO, in consultation with a court coordinator, to
provide an acceptable standard of evidentiary material and ensure the most
relevant information is before the court to inform their decision.

When is _an affidavit required?

An affidavit is always required when an application for a child protection order is filed
with the Childrens Court. An affidavit may also be required after an initial application
and supporting affidavit have been filed in the following circumstances:

» updating the court on any relevant assessments or change in circumstances,
during an adjournment period, including but not limited to:

changes in applicant status (for example, when another CSO assumes case
responsibility for a matter)

proposed dates and/or outcomes of family group meetings

attempts to locate and/or serve parents with court documents

a new case plan and/or updates (review) of an existing case plan

YVvV V¥V

= in preparation for a child protection hearing, in response to affidavits filed by
respondents, including but not limited to:

> affidavits (written and filed separately to departmental affidavits) by
witnesses, that the department intends to rely and/or call at the hearing

» attaching relevant documents informing the other parties as to the evidence
the department intends to rely at the hearing

* when an application is made to revoke a child protection order

= when an application is made to revoke a child protection order and make a new
order

» in support of extending a CAQ, for the purpose/s of outlining the reasons for the
need to extend the order, including but not limited to:

» the additional information and assessment that is required to make a decision
as to whether the child is in need of protection

» what attempts have been made by the department to ascertain the required
information (for example, a scheduled professional assessment

> the likelihood of information becoming available during the course of the
extension of the CAO

= responding to applications filed by parents (for example, an application by the
parents/respondents to revoke a child protection order)

Affidavits CSPM




* where a party has initiated an appeal of a decision made by the court.

Writing an affidavit

An affidavit outlines the evidence of the case to the court. It is important to set the
-scene and to ensure the evidence is written in a clear manner, without deparimental
jargon, so that the child's parents, the court and all relevant legal representatives are
able to understand the content,

The following information is provided to guide and assist departmental officers in the
process of completing an affidavit:

Purpose of an affidavit

When drafting an affidavit, the CSO needs to keep in mind:

= that an affidavit tells the story of a matter to someone who knows nothing about
it, and who has little time to get across the relevant and pertinent issues

= wherever possible, the affidavit must always be simple to read and easy to follow

= that the reader does not have the same level of knowledge of the case that you
do, and therefore, the affidavit must 'set the scene'.

Establishing the grounds of the application

The CSO will outline in the affidavit the following evidence, taking into consideration
the Child Protection Act 1999, section 9, 10, 59 and 61. :

1. What are the child protection concerns? Wherever possible, this should be 'new’
information and should not merely duplicate 'old' information. The court is
interested only in what justifies the current application and not what was used to
justify a previous application.

2. Why the child is in need of protection.

3. Why the order sought is the least intrusive (for example, the most appropriate,

taking into account all the circumstances).

The case plan for the child. _ :

The evidence you are relying on to support your decision-making.

Wherever possible, the child's views and wishes in regards to the child protection

order sought.

ook

Where the application is in relation to an Aboriginal or Torres Strait Islander child, the
CSO0 will also include evidence, having considered the Child Protection Act 1999,
section 6 and 83.

Do's when completing an affidavit

Ask yourself, why do you want that information before the court?

Why is it relevant?

What does it tell the court?

Is the information your best evidence, or do you need to seek further reports,

affidavits or assessments?

= Consider seeking affidavits from persons who have direct knowledge about the
matter. At the time of seeking these affidavits, advise the author of their likelihcod
to be subpoenaed, or required for cross examination by other parties should the
application proceed. '

= Inform the other parties (parent/s legal representatives and the separate

representative) of the department's assessment, and what order you are seeking.

Affidavits CSPM




Do not's when completing an affidavit

= Do not simply include a paragraph by paragraph summary of events on the file
since you have had responsibility for the matter.

= Do not only attach or include a case history (for example, a copy and paste case
notes) of a family into an affidavit without ensuring relevance and whether it
supports the application.

= Do not identify notifier details in the affidavit, in accordance with the
confidentiality provisions of the Child Protection Act 1999, section 186.

Contents and structure of an affidavit

1. Basic chronology

A chronology is a good starting point for working on your affidavit. A basic timeline
(which you should be able to establish from your file notes) will give you the skeleton
outline of what you need to cover.

At this point, a CSO needs to:

= astablish who, what, why and how
= outline relevant dates, names of parties and places.

The above details are what lawyers and the court will be interested in. If it is not
there, you will be asked about it.

Note: If you do not have direct knowledge of this information, then the chronology
should be exhibited to your affidavit, with a brief summary contained in the body of
the affidavit, linking the relevance of the chronology to the application.

2. Headings

Use headings to assist in understanding, but carefully consider whether headings
placed at random (for example, family group meetings) actually break the flow of the
story and make it disjointed.

Other options could be to bold the words family group meeting where they appear in
the text of the affidavit to make them easy to find or cross refer the reader to other
paragraphs of the affidavit where you deal with family group meetings. Requiring the
reader to move all over the document should be avoided.

3. Family trees (genograms)

Ask the question, with complex family units, do you need to exhibit a family tree? The
answer is yes because:

= you are telling the other parties, and ultimately the decision-maker, 'who is who'
in this family

» providing this detail from the outset helps, especially with issues like sibling or
extended family member contact.

Note: Wherever possible, provide full names, dates of birth, ages and clearly define
relationships between family members (for example, biological father, half brother or
step sister). :

Affidavits CSPM




Case plans

A CSO must:

» attach a current case plan for the child and summarise the key points to ensure
you explain why you seek the current proposed order

» ensure that the affidavit clearly outlines the rationale for the case planning and
the order sought

» ensure that the case plan goal, outcomes and actions match the child protection
order sought and address the stated child protection concerns detail:

YV WY

the particulars for how the case plan will be implemented
whether the services noted and/or sought are available
whether the case-plan has been discussed with the parents
consideration of the viability and/or workability of the plan?

Note: The Child Protection Act 1999, section 59, requires that an order shouid not be
made without a case plan. A case plan will evolve over time and may need to change
and adapt to the family's progression. A thorough and detailed case plan may mean
that a matter can settle and will get the support of the parent's legal representative
and the separate representative, so that a hearing is unnecessary and the application
can be dealt with in a timely manner. For further information, refer to the procedures
on case planning.

Rational for current application being the ‘least intrusive’ order

A CS0 must:

1.

Be clear that 'least intrusive' does not mean that you should not be seeking a
long-term order. Be realistic, and with thorough case planning, it will be easier
to determine the appropriate order to seek.

Remember that the ultimate question is whether the order you seek
addresses the child protection concerns, and clearly justify why that is so. The
principles of the Child Protection Act 1999, section 5, need to be addressed,
and ultimately ask, what is in this child's best interests?

Completing an affidavit

When completing an affidavit:

1.

2.

The applicant for a matter is responsible for the completion of an affidavit as
supporting material for the application.
The CSO with case responsibility, is responsible for the completion of an
affidavit for subsequent mention dates, to assist the court with updated
evidence during the adjournment period (for example, a 'supplementary
affidavit").
The court co-ordinator is responsible for ensuring:

» the correct structure and format are used

« the content provides the best evidence and is consistent with the

nature of the order applied for.

The team leader is responsible for approving the content of the affidavit.

Filing of an affidavit

The applicant must ensure that the supporting affidavit is filed:

Affidavits CSPM




» with an application (without exception)

= on or before the expiry of an existing order

= for supplementary affidavits, a minimum of three business days before the next
mention.

Note: The information contained in the application form for a child protection order is
an unsworn document and is not considered evidence. Therefore, the applicant can
not rely solely on it. Further, and only where necessary (for example, where
something relevant and/or significant has occurred necessitating updating the court)
for a subsequent mention date, the CSO will file an affidavit outlining any updated
evidence during the adjournment period.

Service of an affidavit

All affidavits must be served on the respondents (Child Protection Act 1999, secticn
23, 37 and 52) and the separate representative. The Childrens Court Rules 1997,
rule 22, requires a Form 22 Affidavit of Service to be filed in the court, as proof of
service, as soon as possible following service of the documents.

Natural justice requires that affidavits must (without exception) be served on the
respondents and, where applicable, the separate representative, three business
days before the initial mention of the matter in the Childrens Court.

Affidavits CSPM




RE: Peter JONES
Date of Birth: 16 December 2002
MCH Ur No 93456003

To Whom it May Concern:

1, Dr Anthony Mark Lewis, am a qualified medical practitioner registered in the state
of Queensland, and employed full-time as a medical officer at the Mater Children’s
Hospital.

| attended the above patient at the Mater Children’s Hospital, on 9 August to 15
August 2007. The following injuries were documented by clinical examination and
- further investigation as required.

1. Severe cerebral oedema, particularly of the right cerebral hemlsphere W|th
some subdural collection of blood. L :

2. Bruising to the left facial cheek with 2 distinct marks of about 1x2em in size.

3. Bruising to the left leg with near circumferential nature at the ofithe
upper thigh. : '

Peter was retrieved from the Redcliffe Hospital Emergency Pepartment on the
morning of 9 August 2008. He was intubated and ventilated.at this time. He had
presented with significant right sided focal seizures. He ‘had een investigated with a
CT scan with demonstrated significant underlying cerel
retrieved by a specialised paediatric retrieval team: Uponz:arnval to the Mater
Children’s Hospital he was reviewed by the N urosurgeon Dr Robert Thompson. A
decision was made to insert an intracranial pressure monitor to assist in the
management of Peter's cerebral oedema Py mained in the Intensive Care Unit
for 7 days. Over the first 4 days he was'm: jed with inotropic support of his blood
pressure, therapeutic cooling, sedatlor'fand"\ientilatlon as well as anti-convulsant
medication. On day 5 he was rewarmed ‘and his pressure monitoring ceased. On
day 6 he was extubated withoy ‘oroblem. On day 7 Peter was transferred to the
ward for further care. At the {ischarge from the Intensive Care Unit Peter
was not moving the Ieft side of y very well at all. He was not able to feed

still very drowsy. During his admission Peter had a repeat CT
hat the severe cerebral oedema that was present on the

ature of Peter’s injuries it is dlfﬂcult to say with certainty the
s in his case. It is very likely that he will have some motor

have ‘some:long-term learning problems and he may have some difficulty with fine
motor problems with his left hand in the long-term. His prognosis will become more
apparent after 1-2 months of rehabilitation. If he had not received medical attention
when he did Peter would have died.

In view of his CT scan results and his clinical course in the intensive Care Unit, it is
most likely that Peter suffered a severe blow or blows to his head at some time in the
24-48 hours before his presentation at the Redcliffe Hospital. It could be that the
severe swelling on the right cerebrum could have been caused by a severe blow or
blows up to approximately 72 hours ‘before presentation but this would be less likely.

Dr Anthony LEWIS FRACP
Paediatric Intensivist
Mater Children’s Hospital







Legal Aid Queensiand
Tips for Affidavit Writing

Tip 1: it is not that tricky all an affidavit does is tell the story:

Remember from the outset that -an affidavit tells the story of a matter to
someone who knows nothing about it and who has littie time to get across the
issues. :

‘Make it easy to read and easy to follow.

Don't assume the reader has the same level of knowledge of the case that you
do. You may know who Jack is in the story but they don’t so make sure you set
the scene.

Precedents are useful but don't rely on the precedent to the detriment of the
story telling.

Tip 2: Establish your case with reference to the evidence and the case plan:

It should establish your case:
o what are the child protection concerns?,
why is this is a child in need of protection?,
why is the order sought the most appropriate?,
what is the case plan?
what evidence are you relying on to support your decision making?

O 0 00

It should address the issues set out in s 9,10,59 and 61 of the Child Protection
Act 1999 and for indigenous families remember s 6 and 83. Always keep those
sections in mind when you are drafting or critiquing an affidavit. Print a copy of
the sections off and have them next to you when you are going through the
affidavit. '

Simply doing a paragraph by paragraph summary of events on the file since you
have had it is not enough. Simply attaching a care history of a family is not
enough. Why do you want that information before the court? Why is it
relevant? What does it tell you? Is it your best evidence or do you need to
seek further reports or affidavits or assessments?

Letting the other parties (parent's legal reps and the Sep Rep) know what your
case is, what order you are seeking and a well reasoned, researched and
detailed case plan could mean you can settle a matter and not end up in a fully
contested trial. Ultimately too it could mean a better and more timely result for
the child (and for their family} which should be the aim for all parties.

LAG Tips for Affidavit writing




Tip 3: Start with a Basic Chronology

A chronology is a good way to start working on your affidavit. This basic timeline
(which you should be able to establish from your file notes) will give you the
skeleton outline of what you need to cover and provides a good starting point.

But remember this is the starting point and will evolve over time.
Keep thinking whether you have established who, what, where, why and how.

Dates, names, places, details are what lawyers are interested in. If it is not
there you will be asked about it.

Tip 4: Your story should flow in chronological order

Use headings to assist in understanding but carefully consider whether arhitrarily
placed headings (eg family meetings} actually break the flow of the story and make it
disjointed. :

Other options could be to bold the words family case planning meeting where they
appear in the text of the affidavit to make them easy to find or cross refer the reader to
other paras of the affidavit where you deal with family meetings. But remember you
don’t really want to send your reader all over the document!

Tip 5: Family Trees

With complex family units do you need to exhibit a family tree?

Remember you are telling the other parties and ultimately the decision maker
*who is who” in this family. 1t makes life a lot easier for everyone.

Working all this out from the outset helps especialty with issues like sibling or
extended family member contact.

Fuli names if you have them, dates of birth if you have them, state the age
and state the relationship eg biological father or half brother or step sister.

Tip 6: CASE PLAN/ CASE PLAN/ CASE PLAN

What is the case plan? Why do you seek the order? Does your affidavit
clearly set out the rationale for case planning and the order sought?

Remember the amendment to section 58 says an order should not be made
without a case plan. But don’t be afraid of that be prepared for it so that it
doesn’t happen to you and the best way is to make sure your plan is
reasoned, researched and detailed- will it work?
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Case Plans should be detailed with the particulars for how this is all going to
occur. How is this going to occur? What does it all involve? Are the services
you seek available? Have you discussed all this with the parents?

A case plan will evolve over time it is a living document, a moveable feast. It
can be hard to manage but if the work and preparation is there then adapting
it will be easier over time. You may have to change the game plan.

Again remember that a detailed and well organised and researched case plan
may mean that a matter can settle and will get the support of the parent's
legai rep and the sep rep so that a full blown trial is unnecessary.

Tip 7: Least Intrusive Order

Least intrusive does not mean that you should not be seeking a long term
order.

Be realistic and with well reasoned and researched case planning it will be
easier to determine the appropriate order to seek.

A long term order might be the most appropriate rather than 12 month or 2
year orders when you come back to get another order every time putting the
child through the trauma of another separate representative another report
writer.

The ultimate question is whether the order you seek addresses the child
protection concerns then clearly justify why that is so.

Remember to that the principles in s5 are what need to be addressed and
ultimately ask what is in this child’s best interests?

LAQ Tips for Affidavit writing




AFFIDAVIT WRITING

Introduction

In your capacity as a statutory, departmental worker, no doubt you will be
required at some stage in your career, to produce an affidavit for the Children’s
Court. Most likely, you will be the applicant of a Child Protection Order due to a
child experiencing unacceptable harm, or at risk of significant harm by either or both
parents.

You will find that prior planning and preparation for writing your affidavit will assist in
the process. Prior to starting to draft your affidavit, ensure that you have clear, up-to-
date records about the factual events that have occurred, that you have a clear
assessment of the child protection concerns and the risks to the children, and that you
also have a clear plan for future involvement with the family. This future planning
should include specific information about how you will meet the department’s
legislative responsibility to work with families, and what casework should occur with
the family to address the concerns.

The aim of this document is to assist you in the process of completing your affidavit.

Qj Purpose

Essentially, the purpose of an affidavit is to provide sworn, factual information to
the court, to assist the Magistrate in making his/her decision in relation to the
application before the court. In most cases the department is the applicant, therefore
the information provided in your affidavit is aimed at supporting your application.

@.

Your affidavit is your ‘evidence in chief, that is relevant information which is
sworn/affirmed with respect to the application. Fundamentally, ‘relevance’ is
determined by what you have to prove to obtain the order you seek.

Microsoft Word (home/share directory/cp act resources/samples of court
documents/sample affidavit) provides an example of an affidavit format for Childrens
Court applications. This example includes suggested headings relevant to our
statutory work and indicates the approved form (Form 25) as legislatively required
under the Children’s Court Rules 1997, section 8.

You should write your affidavit on the assumption that the application will be contested
and you will be rigorously cross-examined on the information included. As such, you
should always ensure that your information is grounded in facts, and that you check
that your information is accurate and consistent throughout. You should also make
sure that any opinions expressed are clearly marked as opinions and are within your
expertise. Also, always include information about the basis on which you have formed
the opinion.

Affidavits need to be clearly formatted, reader-friendly and 'include specific and
relevant content.
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Essentially, you have to prove three things:

1} The existence of the child protection concerns, for example, that the child has
been subjected to harm, domestic vioclence, physical abuse etc;

2) That the order which you seek is the least intrusive order which can be made in
the circumstances; and

3) That the department has taken reasonable steps to keep the family together
before seeking the -order in which you seek.

How do you do this?

Section 105(1) of the Child Protection Act 1998 provides —

“In a proceeding, the Childrens Court is not bound by the rules of evidence, but
may inform itself in anyway it thinks appropriate.”

You can prove this information, particularly in relation to the child being harmed or at
risk of significant harm in the following ways:

‘p Direct Evidence

This is evidence of the facts in issue themselves, documentation given by a
person of events, which they have perscnally observed or, of matters of which the
person has personal knowledge. For example obtaining an affidavit from a neighbour
who witnessed an incident of domestic violence. That neighbour will simply say what
they saw and heard — therefore this is direct evidence. '

/X Admissions

These are direct statements by the respondent parent, for example the mother
may have admitted to you that an episode of domestic violence occurred. As far as
relevant, you need to put the details of the conversation which you had with the
mother in your affidavit, including the details of when, where and very briefly, under
what circumstances the conversation took place.

If your recollection is accurate, or if you have kept notes of the conversation,
preferably you would set out the relevant part of the conversation verbatim, using the
direct speech used. Failing that, you would set out the gist of the conversation to the
best of your recoliection.

N Hearsay Evidence

Hearsay evidence is evidence of something reported to the court indirectly.
For example if someone tells you ‘something’ and in your evidence you report that
‘something’ to the court, as an item of evidence, that ‘something’ may be hearsay
evidence — given it has not been provided directly to the court by the person with that
information. Consequently, as an item of proof, Children’s Courts are bound to give
hearsay evidence less credence than that which they give to direct evidence.
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Hearsay and the evidence of children

in practice children are not called to give evidence in child protection proceedings.
The evidence of a child who is subject to a proceeding will be hearsay. A child’s
evidence should be put to the court, without embellishment, using the words which in
making the disclosure, the child used itself. It should be reported to the court in an
affidavit what the child said, using the child's own words and give details of the
circumstances under which the disclosure was made, ie when and where and
significantly, what if anything, prompted the child o make the disclosure {for example
whether the disclosure was spontaneous).

» You should try not to rely on hearsay evidence if you can avoid it and only use it
as a last resort.

» Use the personal pronoun — | did this or [ contacted the Police and they told me
(as opposed to the Police were contacted and it was reported..)

» Ensure to identify the source of the hearsay — | spoke with Mr Smith from...and he
gave me the following information. ..

Withesses

The applicant relies upon material (usually affidavits) filed in the court and
served upon the respondent. Generally speaking the applicant will not call people to
give oral evidence. However the respondent may nominate any person named in the
applicants material and that person may be cross-examined by the respondent, as to
the evidence which he/she has given.

[ &

g\ Points fo remember

o Be accurate and factual
Use plain English
Be clear in expressing your case :
Consider headings, where relevant to separate issues and events
Avoid lengthy sentences or making the document too wordy
The material should be relevant to the issues
Try to avoid the use of hearsay

Avoid the use of jargon unless it is necessary to express the point. Where jargon
is used an attempt should be made to explain its meaning in clear terms.

O 00000

Remember, the more familiar you are with the requirements of the court, the better
guided you are in completing your affidavits.
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Hallmarks of a professionally drafted affidavit

In drafting affidavit material the goals to keep in mind are as follows:-

a Be accurate and factual;

Use plain English;

d) Consider headings, where relevant to separate issues and events;

(
(
(c) Clarity of expression;
(
(e) Avoid prolixity (lengthy, tediously wordy);
(

f) The material should be relevant to the issues;
(9) Try not to use hearsay, unless there is some very good reason for doing
S0;

(h) Avoid the use of jargon unless it is necessary to express the point. Where
jargon is used an attempt ought to be made to explain its meaning in clear
terms. :

e In other words, a professionally drafted affidavit efficiently and effectively
communicates the evidence to be given by the witnesses.

» Bear in mind however that it is acceptable for the evidence of children to be given
by another person. This licence is specifically discussed in the case of Dale -v-
Scott. For completeness it should also be noted that hearsay can be used when
it is difficult to bring the evidence before the Court by direct means. Again,
reference should be made to Dale -v- Scott as this is not a blanket exemption
from the Rules of Evidence.

1 Professional Affidavit
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APPEAL PROVISIONS:

Appeals

An appeal is the process by which an original decision is examined by a higher court.
To win an appeal, it must be shown that the Magistrate or Judge in the original
hearing made an error that affected the outcome.

If the original application was heard in the Children’s Court, the appeal is heard in the
Children’s Court of Queensland, or the District Court presided by a Children’s Court
of Queensland Judge.

Relevant legislative provisions

Sections 117-121 of the Child Protection Act 1999 refer to appeals of decisions in
relation to assessment orders and child protection orders.

Framework for appealable decisions

What are appealable decisions?
An appealable decision made by a court may relate to:

=  Merits of a case
* Law and/or process

Merits of a case: can include whether or not a child is in need of protection and

where the most appropriate order has been made to meet the child’s protective

needs. Determination of merits of a case incorporates quality and type of sworn
evidence and facts provided to the court.

Law and /or process: Errors in law/or in court processes may be a basis to appeal a
decision. Legislation and Rules guide courts in their decision making and non-
compliance or misinterpretation of the law and court processes may incur an appeal
of that decision.

Determinants:

There are a number of determining factors which influence the merits of an appeal
and guide decision-making around whether action will be taken to pursue an appeal.
Some of these determining factors include:

Quality of material: whether the information provided to the court is evidence/fact,
which supports the application and provides a clear rationale for the order sort.

Safety of the child: where or not the child’s safety and protection is immediately
affected by the order and/or places them at immediate risk of harm.

Arguments made: whether the Department or other parties raised argument to the
decision in court or challenged the decision-making, providing evidence to support
their argument.

Setting of precedence: whether the decision is one where a precedent may
adversely affect practice and future decision-making.
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Who may appeal

Section 117(1). Child Protection Act 1999 (CPA 1999) provides that the following
parties may apply to appeal against a decision on an application of a TAO:

» The applicant (Department or police)
= The child
» The child’'s parent/s

Section 117(2) provides that a party to the proceeding for CAO or CPO application
may also apply to appeal a Children’s Court decision.

Jurisdiction for appeal application

An appeal against a decision is heard by an “appeliate court”. Appellate court is
defined in Schedule 3 Dictionary of the Child Protection Act 1999. Where an order is
made in the Children’s Court, the appellate court is the Children’s Court of
Queensland (CCQ).

The Children’s Court of Queensland currently sits in Brisbane, Rockhampton,
Townsville, Cairns, Southport, Ipswich and Beenleigh (these are the locations where
Children’s Court Judges currently preside). Other regional areas have periodic circuit
courts. Depending on the urgency of the matter the appeal application may be
initiated at the closest CCQ (or in Brisbane).

How to start an appeal

Section 118(1) CPA 1999 provides that an appeal may be started by filing a written
Notice of Appeal with the Registrar of the District (CCQ) court.

Séction 118(2) The notice must be served on the respondent/s to the application.
Section 118(3) The notice must be filed within 28 days of the decision being made.
Section 118(4) The court may at any time extend the time for filing.

Section 118(5) The notice must state fully the grounds for the appeal and the facts
relied on. '

Stay application

Section 119 CPAT999 provides that the appellate court may stay a decision
appealed against. This application is generally heard as a matter of urgency by the
appellate court (CCQ). A Stay application determines the interim effect of the order
made in the Children’s Court untif the appeal can be fully heard. Where a Stay
application is sought by the Department, these arrangements will be undertaken by
Crown Law. A Stay is applied for primarily when a child is considered at immediate
risk of harm as a result of the decision.

Hearing an appeal
Section 120 provides that where there is an appeal against the decision of a

Magistrate for a TAQ, the appellate court is not restricted to the material before the
Magistrate.
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In relation to a CAO or CPO decision — an appeal must be decided on the evidence
and proceedings before the Children’s Court; or the appellate court may hear the
matter afresh, in whole or in part.

Powers of appellate court

Section 121 CPA1999 provides that the appellate court may:

Confirm the decision appealed

Vary the decision appealed

Set aside the decision and substitute another decision

Set aside the decision and remit the matter to the Magistrate or Childrens Court
that made the decision. '

APPEAL PROCESS:

Notice of Appeal to Court Services Unit (CSU): where another party is the

appellant ‘

CSSC advises CSU of appeal application as soon as possible.

CSU requests copy of Notice of Appeal and/or any material filed with the appeal.
CSU also requests a copy of all material filed as part of the Children’s Court
proceedings and a summary of events that occurred at the court mention/hearing.
The information will assist with briefing Crown Law.

CSU ascertains when /if the matter is listed before the CCQ and if there is a Stay
application as part of appeal proceedings.

CSU prepares a brief to Crown Law and attached a copy of all material provided
by the CSSC.

CSU schedules an Advice in Conference (AIC) at the earliest opportunity
between Crown Law, CSU and the CSSC. The CSSC is to provide and prepare
any additional material requested as part of the AIC. Crown Law will initiate
contact with the relevant court registry and advise of Nofice of Address for
service, Outline of Argument and Certificate of Readiness.

CSSC continues to liaise with CSU re: the preparation of additional material as
part of the appeals proceedings (as per contested CP procedures).

The applicant from the CSSC will instruct Crown Law in the appeal proceedings.

The Court Coordinators role is to support the applicant and provide regular
updates to CSU in relation to outcomes of mentions and hearings.

Notice of appeal application to CSU: where application by the Department

Court Coordinator to contact CSU as soon as possible to discuss the option of an
appeal and its merits. CSU requests a copy of all material files as part of the
Children’s Court proceedings and a summary of the events leading up to the
decision (inclusive on any arguments made in court; whether the parents were
legaily represented efc)
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CSU may request the Court Coordinator to obtain a copy of the franscript of
proceedings.

CSU will review the material and consider the evidence and determine whether
consultation with Legal Services Branch (LSB) and/or Crown Law is required.

CSU prepares an urgent brief to Crown Law and attaches a copy of all the
material provided by the CSSC for the purposes of ascertaining the merits of
appeal.

An urgent Advice in Conference {AIC) scheduled between CSU, Crown Law,
CSSC, and relevant regional staff — if appropriate, to discuss the merits and
prospects of an appeal. The option of an urgent Stay application is also
discussed.

Should Crown Law consider there are merits to appeal, a memo from the
Manager, CSU, will be sent to the DG seeking approval to appeal the decision.
The manager of CSU is to also brief the Director, State Wide Services Branch.

CSSC to provide or prepare any additional material requested as part of the AIC.
Crown Law is to initiate Notice of Appeal with the relevant court registry (including
preparing the necessary court documentation as part of the commencement of
proceedings).

CSSC to liaise with CSU re: the preparation of additional material as part of the
appeal proceedings (as per contested CP procedures).
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APPEALS SCENARIO’S

Scenario 1:

Indigenous family: where three children (two males and one female) were residing
with maternal aunt and her partner on a voluntary arrangement with their mother.
Following a substantiated notification of sexual abuse and neglect of the eldest child
(female) an application for a child protection order was made and the child was
eventually removed from her placement.

A period of time after, and following notifications raised in relation to further risk of
sexual harm, emotional harm and neglect, applications for TAO’s were taken on the
boys and prior to their expiration, CPO’s were applied for and made.

The relative carers sought legal advice and filed a Notice of Appeal in relation to the
CPO arguing that there was no evidence and the boys were not at risk of harm.
They also argued that they were not present at the determination of the applications
and wished to make application through section 113 to be a non-party and that
consultation with a recognised agency did not occur. Crown Law argued that in
accordance with the definition of parent under section 117, the relatives were unable
to appeal the decision. The appeal was dismissed.

The solicitor for the relatives then filed a Notice of Appeal on behalf of the children on
the abovementioned grounds and the fact that the children “did not want to be under
orders, and wanted to reside with their aunt’. The matter proceeded to hearing.

Determination of the matter is pending.

This scenario raises a number of practice issues as well as legislative issues,
including:

* Lack of consultation with a recognised agency

* Fair and justice processes in relation to the application and final determination at
the initial mention '
Section 113 and rights

Role of separate representative in proceedings

Who is an appellant ,

Quality of evidence and compliance with legislative requirements (section 59).
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Scenario 2:

Both mother and father have shared care arrangements of their young daughter as
determined through the Family Court. The mother has an intellectual disability.

A notification was received by the Department of Child Safety alleging the mother
was stating the father had sexually abused her daughter and was reported to take
the child to numerous doctors for the purpose of determining physical evidence.

- No substantiated information suggested that her father or any other person had
sexually abused the child. Concerns in relation to the emotional harm caused as a
result of the mother inflicting numerous intrusive medical procedures on the child
were substantiated. As a result of the assessment that the child was in need of
protection from her mother and the father’s inability to protect due to Family Court
orders, an application for a child protection order was made.

The mother consented to the application, as did the father and a CPO granting
custody to the CE for a period of six months was made. Following the making of this
order, the mother sought legal advice and filed a Notice of Appeal on the grounds
that she did not understand what she was consenting to and the implications of the
child protection order.

The matter was mentioned in the CCQ and the department conceded to some of the
grounds to the appeal and agreed for the matter to be remitted back to the Children’s
Court to enable a more thorough assessment of the situation and to determine
further the mother’s intellectual capacity and her ability to follow case plans.

This scenario raises a number of issues, including:

» Athorough assessment of the child protection concerns and 1) whether the child
is in need of protection and 2) what the most appropriate order is to protect the
child

* There were also issues raised about the decision making in this case and the
quality of evidence to support the application

*« Case work and court processes where parents have an impaired capacity

*  QOrders made with consent and requirements of section 59
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APPEALS

What are the grounds for an appeal?

The Magistrate/Judge(s) made an error of fact or law.

An appeal is defined as an application to a higher court to reconsider or rehear the
decision of a fower court, on the ground that there has been an error in the decision
of the lower court, available on a question of law only or for mistakes of fact or law.

The right of appeal is created, limited or abolished by statute and exists as a remedy
rather than as a common law proceeding. Section 117 of the Child Protection Act
1999 creates the right of appeal in child protection matters before the Children’s
Court.

An appeal may be as a right or may depend on the higher court granting leave to
appeal.

 The higher court may:

« Dismiss the appeal by affirming the decision of the lower court; or

e Uphold the appeal and reverse or medify the decision of the lower court; or

« Remit the matter to the lower court for reconsideration in the light of the
principles set out by the higher court.

Example of an error of fact:

Subject child’s half sibling died as a result of inflicted injuries. Medical & other
evidence was that the child sustained an inflicted injury whilst in sole care of his
father, the subject child's step father. There was also evidence the deceased half
sibling had sustained a previous inflicted injury.

The step father of the subject child did not give evidence. On the hearing of an
application for a CPO for the deceased child’s half sibling, the Magistrate made a
finding that the fatal injuries caused to the deceased child by the step father were
isolated and out of character.

The Magistrate’s finding that the step father’s behaviour in injuring the child was
isolated and out of character was not open to him to make because:

a) his finding did not account for medical evidence that the deceased child had
experienced two separate, inflicted injuries

b) the step father gave no evidence and therefore there was no evidence upon
which the Magistrate could make findings as to the stepfather’s character

No evidence had been put before the Magistrate to enable this finding to be made.

» Example of an error of law:

The making of an order not permitted by the legislation {e.g. making an order that a
child have contact with a parent three times per week on a final order — this is not a
valid order as orders relating to contact can only be made under an interim order
pursuant to the Child Protection Act 1999, section 68(c)).




Note:
The appeal court can only consider the same material that was before the lower
court at the time the decision was made. Section 120{1) of the Child Protection Act
1999,

If a party seeks to introduce new material, leave is required from the appeal court to
do so.

If the Department does seek to rely on further material not filed at the time of the
original decision, it may be more appropriate to file further updated material in the
court that made that decision and seek that the matter be listed for further mention.
This will be possible only where the decision is an interim decision.

However, section 120(3) of the Child Protection Act 1999 provides that the appellate
court may order that the appeal be heard afresh in whole, or part.

An appeal in respect of a TAO is not restricted to the material before the Magistrate,
section 120(1) Child Protection Act 1999.

Who makes the decision to appeal on behalf of the Department of
Communitieshild Safety?

This decision can only be made by the Director General of the Department of Child
SafetyCommunities. :

Role of Court Services and Crown Law in the decision making process

Following consultation between the Court Services Unit and the Child Safety Service
Centre, Court Services prepares a request for advice from Crown Law on the merits
of an appeal.

U

Crown Law provides formal advice on the merits of an appeal.

U

Subject to a favourable advice, the Manager of Court Services makes the decision as
to whether to brief the DG for approval for an appeal to be lodged. This will involve
consultation with the Manager of the CSSC. The brief is prepared by Court Services.

U

Subject to approval being given by the DG for an appeal to be lodged, Crown Law
prepares and files the Notice of Appeal which initiates proceedings in the appellate
court.




Role of the Court Coordinator in an appeal

When the Department of Communitieshild-Safety is the Appellant

Once a decision has been made that the CSSC wish to consider appealing a
decision, the CC will contact a CSA at Court Services.

U

If possible, the CC will obtain a transcript of the decision the CSSC are seeking to
appeal.

NOTE: Not all mentions are recorded, so if it is anticipated that a decision will be
appealed, the CC needs to take thorough notes of the decision, and, if necessary,
request that the Magistrate provides reasons for the decision. '

U

The CC will email Court Services with a thorough summary of the case, all
departmental officers involved, and all facts relevant to the appeal. Due to the time
limits on lodging an appeal this must be actioned immediately.

U

The CC will liaise with a CSA to arrange a case discussion to include all relevant
departmental officers.

NOTE: Subject to the decision being made to pursue an appeal and the DG
approving the lodging of an appeal, the appeal will be prepared and lodged by Crown
Law. :

Court Services will arrange an AIC to determine what needs to be actioned and who
is to be responsible.

U

The CC is responsible for ensuring that any action to be taken by the CSSC, as
identified in the AIC, is followed through in the relevant timeframe,

, Appeal Process when the Department of Communitieshild-Safely is the Respondent

If Crown Law were involved in the proceedings that resulted in the decision which is
the subject of the appeal, the appellant should serve Crown Law directly. Crown Law
will then contact Court Services and they will, in turn, contact the CC.

Where the CSSC are served directly (for example, where the decision the subject of
the appeal was a decision made at a mention in the Children’s Court attended by the
applicant and CC or the appellant is not aware of Crown Law's contact details), the
CC must advise Court Services immediately and provide a copy of the Notice of
Appeal and any other documentation which has been served.

If an appellant approaches the CC to seek advice as to where the Notice of Appeal
should be served, the CC shouid advise that the respondent should be listed at the




| DG, Department of Communitieshild-Safety. It is suff|0|ent for the CSSC to accept
service of the Court material.

Y

Court Services will brief Crown Law and arrange an AIC with the CC, to include all
relevant departmental officers, to determine what needs to be actioned and who is to
be responsible.

U

The CC is responsible for ensuring that any action to be taken by the CSSC is
followed through in the relevant timeframe.

Note: It is not the expectation that CC’s attend mentions/the hearing of the appeal,
but Court Services is open to the attendance of CC’s for professional development,
subject to the approval of the Manager of the CSSC.

Overview of the Legislation relating to appeals of decisions in the Children’s
Court (Child Protection Act 1999)

» Section 117 —
Potential appeliants to a decision in respect of a TAO:
Applicant, child and child’s parents

Potential appellants on CAQO’s and CPQO’s:
A party to the proceedings

Note: Under the Child Protection Act 1999, the appointment of a separate
representative does not make the separate representative a party to the proceeding.
Accordingly, there is uncertainty about the rights and responsibilities of separate
representatives and what a separate representative is able to do during an appeal.

| It is anticipated that -amendments will be made to the Child Protection Act 1999 in
the next set of iegislative amendments in order to clarify the role of the separate
representative.

» Section 118 -

Details the procedure for filing of an appeal

Section 118 (3) provides that an appeal must be filed within 28 days of the decision
Section 118(4) provides that the court may extend the time for the filing of the appeal

» Secticn 119 -
Details the limitations of a stay

» Section 120 ~

120(1) For a TAQ, the appeal court is not restricted to the material before the
Magistrate '

120(2) For a decision other than a TAO, appeal must be decided on the evidence
before the Children’s Court

120(3) The appellate court may order that the appeal be heard afresh, in whole or
part




Note:
In accordance with Practice Direction no.5 of 2001 of the District Court, following a
Notice of Appeal being filed, the appellant has 28 days to lodge an Qutline of

Argument.

From the date of being served with this Outline, the respondent has 28 days to
provide a response.

The matter is then likely to be set down for mention in the appellate court.

Hierarchy of Courts

Children’s Court of Queensland
U
District Court
U
Supreme Court (Court of Appeal)

U

High Court of Australia

Note: Section 116 of the Child Protection Act 1999 provides that parties to a
proceeding in the Children’s Court must pay their own costs of the proceeding.

In appeals, the appeal court is able to order costs, in full or part, against any party.




APPEALS

Part 4 Section 117 — 121 of the Child Protection Act 1999

Brief Overview

Once the Childrens Court has made a decision in relation to an application for a
Court Assessment Order or Child Protection Order, any party to the proceedings who

disagrees with the decision, can lodge an appeal.

An appeal can also be lodged against a magistrate's decision to grant a Temporary
Assessment Order. However, only the department, a child or young person or a

parent is able to lodge an appeal in these circumstances.

An appeal is started by filing a written notice of appeal in the Childrens Court, either

in Brisbane if that is where the decision was made, or if it was outside of Brisbane, it

is lodged with the nearest District Court Registry.

The notice of appeal must state the grounds of the appeal and the facts relied on. It
is recommended that legal advice is sought when drafting an appeal document.

The notice must be lodged within 28 days of the decision being made and each party
to the original proceedings must be served with a copy.

In deciding an appeal, the judge may make any of the following decisions:

= confirm the decision appealed against
= vary the decision appealed against
= set aside the decision and substitute another decision

= set aside the decision appealed against and refer the matter back to the
Childrens Court for another hearing.

A Childrens Court Judge is an appointed District Court Judge who is commissioned

for this purpose and has particular expertise in matters relating to children.

Where a Childrens Court Judge is not available, a District Court Judge can sitas a
Childrens Court Judge.
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Role of Court Services and
Crown Law in the decision
making process

of an appeal.
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Role of the Court Coordinator in
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imsirumend of delegation and ausihonsation: Court GoceEnator, Chikd Safety Senvice Centre

Child Protection Act 1999

INSTRUMENT OF DELEGATION AND AUTHORISATION

1. NORELLE DEETH, Director-General, Depariment of Child Safety, do now, under the provisions of
Sections 149 and 156 of the Child Protection Aci 1995,

i}  authocrise the person who is from fime to fime the heider of the office sat out in Schedule A balow to
exercise and perform the powers, authodiies, funclions and duties conferred, orimposed on me by, or
under the provisions specified in Schedule C below,;

2}  delegate to the person who is from fime io time the holder of the office set outin Schadule A below,
the powers, authorities, functions and duties ansing owt of me being mede a respondent or party to
proceedings under the Chid Prodeciion Act 1830,

SCHEDULE A

Caurt Coordinatar, Child Safely Service Centre
SCHEDULE B
il

SCHEDULE C

Child Protection Act 1999, Seclion TOSA.

I This Insirurneni of Delegation and Authorisation revokes any other Instrument of Delegalion and
Authosisetion issued pursuani to the aforementioned Acts and Hegulalions, held by you.

L. This Delegation and Authorisation shall be effective from the date of axecution of this instrument untl
revoked.
anl. The exercise of powers, authorities, functions and dufies delegated under this instument are subject

o directions issued under my hand from tme to tme.
Executed at BRISBANE this thirty-first day of January 2008,
Sigmed

Morelle Deeth
Director-General
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BACKGROUND

In January 2004 the Crime and Misconduct Commission {CMC) delivered a
report “Protecting Children: An Inquiry into Abuse of Children in Foster Care”
which contained a number of recommendations specially aimed at improving
the lives of children and young people at risk in Queensland.

The CMC recommended that the then Department of Child Safety consider
the advantages of specialist Court Workers.

The “Blueprint” indentified the strategies, plans and processes from
implementing the CMC recommendations in order to improve the child
protection system in Queensland. It proposed that dedicated Court
Coordinator positions be part of the staff establishment of each Child Safety
Service Centre, reporting directly to the manager and identified the duties of a
Court Coordinator as including:

= representing the Chief Executive Officer (CE) in local non-contested
child protection proceedings;

» resourcing and supporting staff and departmental witnesses to prepare
court and Tribunal material;

» quality assuring affidavits, statements and other evidence;

» establishment and maintenance of systems to ensure the efficient
management of upcoming court and Tribunal proceedings {(eg Court
Diary, bring-up systems re filing dates, order expiry dates etc);

» training local staff in court related matters; and

» liaising and networking with key local service providers (eg attending
Court Management meetings; liaising with Legal Aid).

It was also noted in the Biueprint that most of these functions were not then
undertaken by Service Centre staff and therefore the introduction of Court
Coordinators would: _
= represent and enhancement to the quality of service delivery;
» free-up team leaders and enable them to be dedicated to the core
functions of case work and case work supervision.

The Blueprint further proposed that Court Coordinators be line managed
locally, however, be resourced and supported by the Court Services Unit
(CSU) to ensure a skilled specialist workforce and consistency of practice
statewide.

Court Coordinators are now key positions within the organisation and are
heavily relied upon by Child Safety Service Centre Staff AND specialist Courts
and Tribunals.




ROLE OF THE COURT CO-ORDINATOR

The role of the Court Coordinator is to assist Child Safety Service Centre staff
and the Director General to meet their legal obligations in courts, tribunals and
to adhere to various protocols and conventions and promote quality practice
that protects children.

Court Coordinators do this by being involved in the following:
1. Actively participate and assist with:

=  Childrens Court mentions

= Coordination and preparation of contested child protection matters

» Coordination and preparation of Queensland Civil & Administrative
Tribunal (QCAT) matters

Family Law matters

Appeals

Warrants

Interstate matters

Judicial transfers of orders interstate

Interstate transfer of proceedings

2. Undertake and assist others to undertake the necessary interviews,
assessments and written material to formulate court submissions and provide
post court advice which is consistent with departmental policies and practice
standards by actively assisting with and participating in:

= Case discussions with internal and external stakeholders

= Considering the evidence

= . Providing a quality assurance role — checktng and proofing all material

prior to lodgement at court

“Advice in Conferences” _

Liaising with Separate Representatives

Working with external witnesses

Participating in discussions with Recognised Entities as required

Ensuring departmental staff are aware of the requirements of any

interim court orders which need to be followed up eg social

assessments, medical examinations '

» Completing court outcomes in the Integrated Client Management
System (ICMS)

3. Provide information and advice on court and Tribunal related matters,
including resourcing and supporting staff and departmental witnesses in the
preparation of evidence and quality assuring material for court and QCAT by
providing:

» [Information and advice on Court and Tribunal matters, including
resourcing and supporting staff and departmental witnesses in the
preparation of evidence




* Providing quality assurance in relation to TAO, CAO and CPO
applications

4. Liaise with a range of internal and external stakeholders including
Magistrates, Judges, legal representatives and community organisations to
ensure the provision of quality court services at the local level by:

= Being proactive in developing and participating in local court
management meetings with key stakeholders involved in the court
process

= Actively attempting to resolve local issues at the local level through
relationship building with other key stakeholders

= Attending meetings with Legal Aid and other legal representatives as
required

= Liaising with CSU in relation to difficult or specific court issues

= Liaising with Separate Representatives

* Proving information and training sessions for key stakeholders

» Attending other forums eg SCAN as required

5. Develop, implement, monitor and maintain office systems in refation to
court and QCAT matters to ensure the efficient management of court and
Tribunal appearances, timely recording of outcomes and monitoring of
relevant trends and issues by:

» Effective use of court diary for matters before the children’s court

= Completion of all Client Information / Client Qutcome forms

= Developing and coordinating systems to ensure that orders don't lapse
“without being brought back before the court

» Developing and coordinating systems to ensure timely responses to
Children’s Services Tribunal matters

= Recording relevant statistics

=  Preparing monthly / quarterly reports as required

» Developing systems within the office to record significant decisions

6. Providing a consuftancy resource service to department staff and other key
local stakeholders in relation to court and Tribunal related matters including
the development and delivery of local training initiatives by:

Mentoring new staff in relation to court processes
Developing resources

Identifying local training needs

Developing and delivering training in relevant areas
Participating in Management Team Meetings
Consultation with colleagues throughout the state

7. Monitor and contribute to the development of practice standards,
operational guidelines, and review mechanisms to promote effective and
efficient departmental services to courts and the QCAT, and actively
participate in the Statewide Court Coordinator Network by:




Actively participating in Regional meetings
Being proactive in establishing regional Court Coordinator forums
Developing and implementing statistical recording mechanisms
- Actively participating in forms to contribute to practice development
Reporting significant court outcomes to Court Services, particularly
where the matter may result in setting precedents which impact
upon practice
= Reporting and recording practice trends to the CSU
= Sharing resources and tools that enhance best practice via forums
such as the Regional meetings or the Court Coordinator
Conference.

8. Foster a culture and philosophy of frontline service delivery,
cooperation, commitment to excellence and a professional ethic which
ensures the CSSC continues to meet the Departments priorities by:

Promoting best practice — child focused
Presenting a professional manner

Being accountable

Being supportive of other staff

Promoting effective working relationships
Striving for effective working relationships with external agencies
Drawing attention to practice inefficiencies
Embracing an open and supportive culture
Documenting all decision making processes
Having a commitment to ongoing learning
Adhere to the principles of being a model litigant

INSTRUMENT OF DELEGATION, AUTHORISATION AND APPOINTMENT

Delegations:

Four groups of Statutes (Acts of Parliament), and delegated powers under
those Acts, legally regulate the work of the Department. The group of Acts
are those relating to: child protection, adoptions, the publtc sector/human
resources and financial administration.

For the purposes of this resource it is sufficient to refer to the Acts relating to
child protection and adoptions, in particular the: '

o Child Protection Act 1999
e [Family Services Act 1987
o Childrens Court Act 1992; and
* Adoption of Children Act 1964.

To authorise actions to give effect to the purposes of these Acts, they each
confer powers on the chief executive (CE). As it is not practical to expect that
the CE would always exercise those powers (ie perform or authorise particular




actions on a day-to-day basis) the Acts also give the CE power to delegate
their statutory powers to officers or categories of officers.

The formal legal instruments for this delegation of authority are written as
‘instruments of delegation’ signed by the CE which delegate specified powers
to particular categories of officer.

What is an Instrument of Delegation?:

The Department of Communities CE implements this policy to ensure staff
have the appropriate legal authority to exercise powers and carry out certain
actions for which they are personally accountable.

Staff with delegations then have a responsibiiity when using a delegation to
ensure;

» the action is within the power and limitation of their delegation; and
» they have followed all relevant departmental procedures.

Under Section 149 of the Child Protection Act 1999 the Chief Executive may
appoint an officer or employee of the Department to be an authorised officer.

Authorisation for Court Coordinators:

The powers of a Court Coordinator are limited to Section 108A of the Child
Protection Act 1999.

Child Protection Act 1999 Section 108A

108A Right of appearance of departmental coordinators
(1) A coordinator may appear in a proceeding.
(2) In this section —
Coordinator means an officer or employee of the department who is
authorised in writing by the chief executive to appear in proceedings
under this Act




. QueenslandGovernment
Instrument of delegation and authorisation: Court Coordinator, Child Safety Service Centre ¥ Dropartment of Child Sahity

Child Protection Act 1999

INSTRUMENT OF DELEGATION AND AUTHORISATION

I, NORELLE DEETH, Director-General, Department of Child Safety, do now, under the provisions of
Sections 149 and 156 of the Child Protection Act 1999.

1) authorise the person who is from time to time the holder of the office set out in Schedule A below to
exercise and perform the powers, authorities, functions and duties conferred, or imposed on me by, or
under the provisions specified in Schedule C below;

2) delegate to the-person who is from time to time the holder of the office set out in Schedule A below,
the powers, authorities, functions and duties arising out of me being made a respondent or party to
proceedings under the Child Protection Act 1999.

SCHEDULE A

Court Coordinator, Child Safety Service Centre

SCHEDULE B

Nil

SCHEDULE C

Child Protection Act 1999, Section 108A.

This Instrument of Delegation and Authorisation revokes any other Instrument of Delegation and
Authorisation issued pursuant to the aforementioned Acts and Regutations, held by you.

IL This Delegation and Authorisation shall be effective from the date of execution of this instrument until
revoked.

. The exercise of powers, authorities, functions and duties delegated under this instrument are subject
to directions issued under my hand from time to time.

Executed at BRISBANE this thirty-first day of January 2008.

Signed

Norelle Deeth
Director-General

Page 1 of 1
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COURT ETIQUETTE

The department has a role in court to provide information which will assist a court in
the decision making process in dealing with departmental clients.

in child protection matters a departmental officer duly authorised may apply to a
Childrens Court for an assessment order and/or a child protection order pursuant to
the Child Protection Act 19989.

In court, correct dress, behaviour and language protocol are important in establishing

and maintaining credibility with the presiding magistrate or judge and other parties.

“Correct Dress

A conservative approach should be adopted in the choice of dress. This will require a
reasonably formal standard of dress. Casual dressing is not acceptable. For
example, both men and women may wear trousers or pants, however jeans are not
permissible.

Correct Behaviour

Stand when the magistrate or judge enters the court.

Stand when addressing the bench unless the presiding judge or magistrate invites
you to remain seated. Bow to the bench when entering and leaving the court. If you
need to leave the court during the proceedings, stand and bow to the bench. Leave

the courtroom without turning your back on the court.

If you need to communicate with the parents, solicitors or the departmental officer
with case responsibility, during the proceedings, do so discreetly.

Stand when the court is closed.

Correct Language and Protocol

A magistrate (Children's Court/ Magistrate Court) should be addressed as “Your
Honour”.

A judge (Children’s Court of Queensland) should be addressed as “Your Honour”

If in doubt “Sir” and “Ma’am” may also be acceptable.

Court Services Unit — last updated {Aug 2011]




OVERVIEW OF COURT SYSTEMS

Although Parliament decides what the laws will be, it is the courts’ role to decide how
these laws will be applied to particular cases.

Some courts, such as the Family Court and the High Court, are a federal court, which
means they have been established by the Federal Government.

However, most cases in Queensland are decided in the State courts: the Supreme
Court, the District Courts or the Magistrates Courts.

Cases are described as being either criminal or civil. A civil case is one in which a
person, a company or the Government claims that another party has acted contrary
to the law.

A criminal case is one in which the police or the Government says that a person has
broken the criminal law, for example by killing someone or stealing property.

STATE COURT SYSTEMS

1. Childrens Court

A Childrens Court is presided over by a magistrate or two Justices of the

- Peace (Qualified). The Children's Court has separate jurisdiction from the
adult jurisdiction of the Magistrates, District and Supreme Courts. The
Childrens Court has the jurisdiction to:

» determine certain offences against young people under 17 years who
have offended

»= determine child protection matters in accordance with the Chifd
Protection Act 1998.

Childrens Courts are convened in the same locations as Magistrates Courts
throughout Queensland - except in central Brisbane where there is a separate
Childrens Court building.

The Childrens Court is a closed court and therefore only certain persons are
allowed to be present. Those who are allowed to attend court include:

= the magistrate (or judge in the Childrens Court of Queensland)

= courtclerk

» representatives from the Department of Communities - applicant and

court officer/legal representative

= parents and their legal representative

» the child {if old enough) and their legal representative

= the Separate Representative {lawyer) appointed by the court to
represent the child's interests

» arepresentative of a Recognised Entity if the child is an Aboriginal or
Torres Strait Islander child or young person
* non-parties who the magistrate would like to hear from.

The child safety officer of the Department of Communities is known as the
'‘Applicant' in court.

Court Services Unit — last updated [Aug 2011]




Parents are referred to as the 'Respondents’.
Magistrates in the Childrens Court must be addressed as "Your Honour'.

In Summary:
» presided over by a Magistrate (address as “Your Honour”)
= child protection matters
= dispensation of consent to adopt
= children’s criminal matters (10-16 years) where it has jurisdiction

. Childrens Court of Queensland

The Childrens Court of Queensland (CCQ) deals with all juveniles who
commit criminal offences while under the age of 17 years, unless the court
orders that the matter be dealt with in an adult court.

Matters involving children can be heard in the adult District Court of
Queensland if:

» the child is charged as an adult

» the proceedings have been committed up to the District Court
following an application under the Juvenife Justice Act 1992, for
example, if a child is co-accused with an adult.

CCQ matters are usually heard in a closed court. This means that only people
who are directly involved in the case can be present. Members of the public
are not usually allowed to be in court and no one is permltted to publish
identifying information about the accused.

The CCQ is presided over by judges who have been appointed from the
District Court. Matters are heard in accordance with the guidelines set down
in the Childrens Court Act 1992 and the Juvenile Justice Act 1992.

Matters involving children can also be heard in the Magistrates or Supreme
Court. These cases are also heard in accordance with the guidelines set out
in both of these acts. '

Child protection matters

The CCQ also deals with appeals against child protection orders made by a
magistrate. In these cases, the court will make a directive to protect a child
from harm.

In Summary:

» appeals from Children’s Court (child protection / youth justice)
» summary of trials / sentences

» appeals on matters of law from CST

Magistrates Court
A magistrate presides over a Magistrates Court. There is no jury.

These courts deal with less serious offences. More serious criminal matters
are decided in the higher courts, that is, the District or Supreme Courts.
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In less serious criminal cases, the magistrate must decide whether the
accused person is guilty or not. If he or she is guilty, the magistrate also fixes
the penaity.

If a criminal case is too serious to be dealt with in a Magistrates Court, it must
be decided in the District or Supreme Court. However, the accused is first
charged in a Magistrates Court and the magistrate must then decide whether
there is enough evidence to justify sending the matter for trial in one of the
higher courts. This is called a committal for trial.

Magistrates Courts deal with civil matiers if the amount in dispute is $50,000
or less.

In Summary:

» presided over by a Magistrate

= adult criminal matters '

= family court matters (uncontested)

» orders (exercising federal jurisdiction)
= civil matters up to $40,000

District Court

Serious criminal cases, such as rape and armed robbery, are decided in a
District Court. A District Court also handies civil disputes where the amount in
dispute is between $50,000 and $250,000.

Appeals against some decisions of a Magistrates Court may also be dealt
with by a District Court.

A District Court judge presides over a District Court. In criminal trials, a jury
decides whether the person charged is guilty or not. If the person is found
gulilty, the judge then decides on the penalty. Most civil cases are decided by
a judge sitting without a jury. Some Judges of the District Court also sit in the
Planning and Environment Court and in the Childrens Court.

In Summary:
» presided over by a Judge (addressed as “Your Honour”)
» civil and criminal (middle range offences)

. Supreme Court

The Supreme Court is the highest court in the Queensland court system. It
consists of the Chief Justice and two divisions, the Trial Division and the
Court of Appeal.

Presiding over the court is a justice {judge) of the Supreme Court. The
Supreme Court hears serious criminal offences, such as murder and certain
serious drug offences. The Supreme Court hears civil disputes where the
amount in dispute is more than $250,000.

Like the District Courts, the Trial Division of the Supreme Court must use a
jury to determine guilt or innocence in criminal cases. Civil cases are usually
decided by a judge without a jury.

In certain circumstances, parties may dispute the decision of a court or the
sentence imposed through a process called an appeal. Most appeals are
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heard in the Court of Appeal. It is part of the Supreme Court and handles only
appeals; it does not decide cases initially. The Court of Appeal does not have
a jury. Three justices of the Supreme Court make the decisions.

In Summary:
» presided over by a Judge

» serious criminal matters (adults and children)
s  civil matters (eg custody / guardianship issues)
* appeals are dealt with by 3 x Supreme Court Judges
* sits in Brisbane, Townsville, Rockhampton. The Judge also travels on
circuit to other major cities.
FEDERAL COURT SYSTEMS
1. Family Court

The Family Court of Australia was created by the Family Law Act 1975 (Cth)
to interpret and apply that law to individual cases. The Family Court has
registries in Brisbane and Townsville and sub-registries in Rockhampton and
Cairns. This initiative was aimed not only at improving the manner in which
separation and marriage dissolution were managed but also aimed at
providing specialised facilities and services concerned with the welfare of
children of the separating couples.

The Court also has jurisdiction in some matters under other legislation such
as the Marriage Act 1961 (Cth) and the Child Support legislation. The
jurisdiction and the administration of the Court has changed over time as a
result of changes to the Family Law Act, in response to recommendations of
reviews both internal and external, and the creation of the Federal
Magistrates Court.

The Family Law Act defines the jurisdiction of the Family Court and of the
State Courts which may also exercise some jurisdiction under it.

For example, the Family Court has jurisdiction to hear matters related to
divorce whereas the Federal Court does not have this power because these
matters are not within its jurisdiction.

The Family Court's jurisdiction in relation to children includes the power to
make parenting orders, which may include one or more of the following:
the person or persons with whom a child is to live (Family Law Act 1975,
section 64B(2)(a));

the time the child is to spend with another person or other persons (Family
Law Act 1975, section 64B(2)(b));

= the allocation of parental responsibility for a child for making daily and
long-term decisions about a child's care, welfare and development
(Family Law Act 1975, section 64B(2)(c));

» if two or more persons are to share parental responsibility for a child,
the form of consultations those persons are to have with one another
about decisions to be made in the exercise of that responsibility
(Family Law Act 1975, section 64B(2)(d));

=  the communication a child is to have with another person or other
persons (Family Law Act 1975, section 64B(2)(e)); and
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&= maintenance of a child (Famify Law Act 1975, section 64B(2)(f)).

The Family Court also has a broad welfare jurisdiction to deal with special
matters such as consent to medical treatment and certain powers under
international conventions.

The roles of the Family Court and the Department of Communities:

The role of the Family Court is to determine disputes between separated
parents and other persons concerned with the child's welfare or about the
care of the child. In deciding whether to make a particular parenting order, the
Family Court must regard the best interests of the child as the paramount
consideration.

If there is suspected harm or risk of harm to a child, the department is the
mandated authority to investigate the allegations. The Family Court does not
have the expertise, role or resources to perform this function. Whether or not
there are proceedings in the Family Court, the department has the lead
responsibility to ensure the child's safety and need for protection. A child of
separated parents has the same right to protection and to receive
departmental services, as do other children.

The Family Law Act 1975 recognises the child protection role of the state in
the following ways: :

=  Family Court personnel are mandated to report cases of suspected
harm and risk of harm, and family violence, to the state welfare
authority (Family Law Act 1975, section 67Z, 67ZA);

= the Family Court cannot make a parenting order in relation to a child in
the care of a person under the Chifd Profection Act 1999, unless the
order is to come into effect when the child ceases to be in that care or
the chief executive consents to the application proceeding in the
Family Court (Family Law Act 1975, section 69ZK(1));

Nothing in the Family Law Act 1975 or any order under that Act affects:

» the jurisdiction of the Childrens Court to make an order by which a
child is placed in the care of a person under the Chifd Protection Act

1999; or

= the power of the department under the Child Protection Act 1999 to
take any action by which a child is placed in the care of a person
under the Act; or

= the operation of the Child Protection Act 1999 in relation to a child
(section 69ZK(2));

The department has the right to intervene in Family Court proceedings and
deal with child protection issues in the Family Court if it chooses (Family Law
Act 1975, section 92A);

The Family Court may request the department to intervene in the proceedings
(Family Law Act 1975, section 21B); and under the Family Law Rules 2004,
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rule 6.02(2), the chief executive of the department must be served as a
respondent to any application relating to a child for whom a care agreement,
assessment order or child protection order under the Child Protection Act
1999 is in place.

In Summary:

= presided over by a Judge, Judicial Registrar, Registrar; 3 Judges for an
Appeal (Fuill Court)

= deals with child and family matters

= international child abduction matters {Hague matters)

Federal Magistrate Court

The Federal Magistrates Service and state Magistrates Courts also have
jurisdiction under the Family Law Act 1975 to deal with children's matters.
The Federal Magistrates Court, which shares registries with the Family Court
in Brisbane and Townsville, can deal with contested children's matters
provided the consent of all parties has been provided. For the purpose of this
procedure, the Family Court also refers to the Federal Magistrates Service.
The State Magistrates Court has jurisdiction to make consent orders only.

In Summary: _

» specialised court which deals with Family Court matters {eg international
child abduction matters, dissolution or annulment of marriages)

= appeals heard by the Family Court {(Fuil Court)

. High Court of Australia

The High Court is the highest court in the Australian judicial system. It was
established in 1901 by Section 71 of the Constitution. The functions of the
High Court are to interpret and apply the law of Australia; to decide cases of
special federal significance including challenges to the constitutional validity
of laws and to hear appeals, by special leave, from Federal, State and
Territory courts.

The seat of the High Court is in Canberra, where it is located in its own
building within the Parliamentary Triangle. In addition, there are offices of the
High Court Registry in Sydney and Melbourne, staffed by officers of the High
Court. In Brisbane and Perth registry functions are performed on behalf of the
High Court by officers of the Federal Court of Australia, and in Adelaide,
Hobart and Darwin they are performed by officers of the Supreme Court of
the respective State or Territory. ‘

In Summary:

= presided over by 5 x Judges who hear appeal matter
= sits once a year in Brisbane

» overseas the State and Federal Court Systems

Judicial Review v Administrative Review

Judicial Review looks at whether the decision was made contrary to legislation, rules
of natural justice, made on no evidence or otherwise made outside of power, See
section 20(2) of the Judicial Review Act 1991. It basically looks at whether a decision
was made contrary to law.
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Administrative review is a merits review process which looks at all the information
afresh and any new information to determine if the decision made was the correct
one.

In Queensland judicial review is undertaken by the Supreme Court pursuant to the
Judicial Review Act 1991 and other Tribunals in relation to specific legislation (for.
example CST deals with Child Safety (Schedule 2) and Childrens Commission {biue
card refusals etc).

The Queensland Judicial Review Act 1991 (JR Act) gives the public the right to:

‘request the reasons for the decisions which adversely affect them; or
seek a review of a decision in the Supreme Court’.

As well as administrative decisions of Government departiments and local authorities,
the JR Act also applies to administrative decisions of semi-government agencies and
statutory authorities.

'Administrative decisions' which are made under an enactment are reviewable. An
enactment includes part of an Act or a statutory instrument such as regulations,
rules, by-laws, ordinances, guidelines or standards.

'Decisions’ include a failure to make a decision and actions and conduct leading up to
the making of the decision. A decision can be an order, award or determination,
certificate, direction, approval, consent or permission, licence, condition or restriction,
declaration, requirement, demand or a refusal to hand over an article.

Some of the grounds for review are that:

» The decision-maker breached the rules of natural justice;

= The decision-maker did not observe the correct legal procedures;

» The decision-maker did not have the authority to make the decision,

= The decision was not authorised by the legislation it was purported to be
made under,

* - The decision involved an improper use of power;

* The decision involved an error of law;

* The decision is or may be tainted by fraud;

*»  There was no evidence or other material supporting the decision; or

The decision was in some other way unlawful

Queensland Civil and Administrative Tribunal

The establishment of the Queensland Civil and Administrative Tribunal (QCAT) was
announced by the Premier, the Honourable Anna Bligh MP, on 12 March 2008.
QCAT began its operations on 1 December 2009 amalgamating 23 jurisdictions into
one tribunal, providing a single gateway through which the community can access
justice.

See chapter 12 for more information.
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. Queensiand Government
Instrument of delegation and authorisation; Court Coordinator, Child Safety Service Centre “ Duparteent of Chifd Sghety

Child Protection Act 1999

INSTRUMENT OF DELEGATION AND AUTHORISATION

i, NORELLE DEETH, Director-General, Department of Child Safety, do now, under the provisions of
Sections 149 and 156 of the Child Profection Act 1999.

1) authorise the person who is from time to time the holder of the office set out in Schedule A below to
exercise and perform the powers, authorities, functions and duties conferred, or imposed on me by, or
under the provisions specified in Schedule C below;

2)  delegate to the person who is from time to time the holder of the office set out in Schedule A below,
the powers, authorities, functions and duties arising out of me being made a respondent or party to
proceedings under the Child Profection Act 1999.

SCHEDULE A

Court Coordinator, Child Safety Service Centre

SCHEDULE B
Nil

SCHEDULE C

Child Protection Act 1999, Section 108A.

I This Instrumeht of Delegation and Authorisation revokes any other Instrument of Delegation and
Authorisation issued pursuant to the aforementioned Acts and Regulations, held by you.

Il. This Delegation and Authorisation shall be effective from the date of execution of this instrument until
revoked.

L The exercise of powers, authorities, functions and duties delegated under this instrument are subject
to directions issued under my hand from time to time.

Executed at BRISBANE this thirty-first day of January 2008.

Signed

Norelle Deeth
Director-General
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OVERVIEW OF THE CHILD PROTECTION ACT 1999

The legislation which underpins the Department of Communities (Child
Safety) daily work is the Child Protection Act 1999 (hereinafter referred to as
‘the Act’).

The Act was introduced in 1999 and has subsequently undergone a number
of amendments. The current version of the Act is ‘reprint 6F° which came into
force in 29 November 2010. There are currently proposed amendments
which are due for inclusion in 2011. (see powerpoint document).

The Purpose of the Act

The purpose of the Act is set out at s4 which states:
— the purpose of this Act is to provide for the protection of children.

The Principles of the Act

The principles of the Act are outlined at s5 which states:

— this Act is to be administered under the principle that the welfare
and best interests of a child are paramount;

— every child has a right fo protection from harm;

~ families have the primary responsibility for the upbringing,
protection and development of their children;

- the preferred way of ensuring a child’s wellbeing is through the
support of the child’s family;

~ powers conferred under this Act should be exercised in a way
that is open, fair and respects the rights of people affected by
their exercise, and, in particular, in a way that enstres—

= (i) actions taken, while in the best interests of the child,
maintain family relationships and are supportive of
individual rights and ethnic, religious and cultural identity
or values; and

= (ii) the views of the child and the child’s family are
considered; and

= (iii) the child and the child’s parents have the opportunity
fo take part in making decisions affecting their lives;

—~ jf a child does not have a parent able and willing to protect the
child, the State has a responsibility to protect the child, but in
protecting the child the State must not take action that is
unwarranted in the circumstances;

— - if a child is removed from the child’s family—
= (i) the aim of authorised officers’ working with the child
and the child’s family is to safely return the child to the
family if possible; and




» (i) the child’s need to maintain family and social contacts,
and ethnic and cultural identity, must be taken into
account; and

» (iii) in deciding in whose care the child should be placed,
the chief executive must give proper consideration to
placing the child, as a first option, with kin;

— a child should be kept informed of matters affecting him or her in
a way and to an extent that is appropriate, having regard to the
child’s age and ability to understand,

— ifa child is able to form and express views about his or her care,
the views must be given consideration, taking into account the
child’s age or ability to understand; and

— if a child does not have a parent able and willing to give the child
ongoing protection, the child has a right to long-term alternative
care. '

Some basic concepts of the Act:-

Section 8 Who is a child
— A child is an individual under 18 years.

Section 9 What is harm

— (1) Harm, to a child, is any detrimental effect of a significant
nature on the child’s physical, psychological or emotional
wellbeing.

— (2) It is immaterial how the harm is caused.

— (3) Harm can be caused by—

- = (a) physical, psychological or emotional abuse or neglect;
or
= (b) sexual abuse or exploitation.

Section 10 Who is a child in need of protection
- A child in need of protection is a child who -
~ (a) has suffered harm, is suffering harm, or is at
unacceptable risk of suffering harm; and
— (b) does not have a parent able and willing to protect the
child from the harm.

What is Natural Justice and/or Procedural Fairness?

The rules or principles of natural justice, also known as procedural fairness,
have been developed to ensure that decision-making is fair and reasonable.

Natural justice is a legal requirement that applies to government decision-
making. Put simply, natural justice involves decision-makers informing people
of the case against them or their interests, giving them a right to be heard (the
‘hearing’ rule), not having a personal interest in the outcome (the rule against
‘bias’), and acting only on the basis of logically probative evidence (the ‘no
evidence’ rule). A denial of natural justice is a ground of review. An example
of a denial of natural justice is late service of Court material.




Due Process of Law

Due process is the principle that the government must respect all of a
person's legal rights, instead of just some or most of those legal rights, when
the government deprives a person of life, liberty, or property.

Due process is the idea that laws and legal proceedings must be fair.

Rights of Parents:
Parents are 'afforded numerous rights under the Act.

Sections 11, 23, 37, 51F, 52, 67(3) outline the definition of a parent which
relates to specific divisions of the Act.

The following sections of the Act place obligations on the CE that must be
complied with in relation t6 parents and their rights:-

Section 15 - Child’s parents to be told about allegation of harm and
outcome of investigation
— (1) An authorised officer or police officer who is investigating an
allegation of harm, or risk of harm, to a child, or assessing the
child’s need of protection because of the allegation must give
details of the alleged harm or risk of harm to at least 1 of the
child’s parents.
— (2) Also, as soon as practicable after completing the
investigation, the officer must—

» (a) tell at least 1 of the child’s parents about the outcome
of the investigation; and

» (b)if asked by the parent—give the information in writing
to the parent.

— (3) However, if the officer reasonably believes—

* (a)someone may be charged with a criminal offence for
the harm to the child and the officer's compliance with
subsection (1) or (2) may jeopardise an investigation into
the offence; or

» (b) compliance with the subsection may expose the child
to harm; _

the officer need only comply with the subsection to the extent the
officer considers is reasonable and appropriate in the particular
circumstances.

Section 20 - Officer’s obligations on taking child into custody
— (1) If an authorised officer or police officer takes a child into the
chief executive’s custody, the officer must, as soon as

practicable—
= (a) take reasonable steps to tell at least 1 of the child’s
parents—

o (i) that the child has been taken into custody and
the reasons for the action; and




Section 32 -

Section M1

o (ii} when the chief executive’s custody ends under
section 18(7), and
= (b) tell the child about his or her being taken into the chief
executive’s custody;7 and
= (c) tell the chief executive the child has been taken into
the chief executive’s custody and where the child has
been taken.
(2) Subsection (1) does not require the officer to tell the child’s
parents in whose care the child has been placed.
(3) The officer’s obligation under subsection (1)}(a)(i} to give
reasons for taking the child into custody is limited to the extent
the officer considers is reasonable and appropriate in particular
circumstances if the officer reasonably believes—
= (a) someone may be charged with a criminal offence for
harm to the child and the officer's compliance with the
subparagraph may jeopardise an investigation into the
offence; or
» (b) compliance with the subparagraph may expose the
child to harm.

Explanation of temporary assessment orders
Immediately after a temporary assessment order is made for a
child, the applicant for the order must—
= (a) give a copy of the order, or facsimile order or order
form under section 30(6), to at least 1 of the child’'s
parents; and
= (b) explain the terms and effect of the order; and
» (c) inform the parent—
o (i) about the right of appeal; and
o (ii) that, because of the duration of the order, if the
parent wishes to appeal against the order, an
appeal should be started immediately;10 and
o (iii) how to appeal; and
= (d) tell the child about the order

- Notice of application (CAQ’s)

(1) As soon as practicable after the application is filed, the
applicant must—

» (a) personally serve a copy of it on each of the child’s

parents; and

= (b) tell the child about the appilcatlon 13
(2) However, if it is not practicable to serve the copy personally,
a copy of the application may be served on a parent by leaving it
at, or by sending it by post to, the parent’s residential address
last known to the applicant.
(3) Also, if the applicant is a police officer, the applicant must
immediately give a copy of the application to the chief executive.
(4) A copy of the application served under this section must
state—

= (a) when and where the application is to be heard; and




» (b)for a copy served on a parent—that the application
may be heard and decided even though the parent does
not appear in court.

Section 48 - Chief executive’s obligations after making of court
assessment order
— As soon as practicable after a court assessment order for a child
is made, the chief executive must give to the parties to the
application for the order—
» (a) a copy of the order; and
*  (b) a written notice—
¢ (i) explaining the terms and effect of the order; and
» (i) stating that a party may appeal against the
decision to make the order within 28 days after the
order is made; and
e (ili) stating how to appeal.

Section 51L - Who should be involved (in case planning)
— (1) The convenor must give the following persons a reasonable
opportunity to attend and participate in the meeting—
= (a) the child, unless it would be inappropriate because of the
child's age or ability to understand;
= (b) the child’s parents;

Section 51T/Y - Distributing and implementing the case plan
— After a case plan has been recorded in the approved form and
endorsed, the chief executive must—
= (a) give a copy of the plan to the child, unless that would be
inappropriate having regard to the child’s age and ability to
understand; and
» (b) explain the plan to the child in a way, and to an extent,
that is reasonable, having regard to the child’s age and
ability to understand; and
» (c) give a copy of the plan to—
o (i) the child’s parents; and
o (ii) anyone else affected by the plan or who the chief
executive considers should receive a copy; and
» (d) support the implementation of the plan.

Section 51T/Y - Distributing and implementing the revised case plan
— (1) This section applies after the chief executive has prepared
the revised case plan.
— (2) The chief executive must— _ _

» (a) give a copy of the plan to the child, unless that would be
inappropriate having regard to the child’s age and ability to
understand; and

» (b) explain any changes in the plan to the child in a way, and
to an extent, that is reasonable, having regard to the child’s
age and ability to understand; and '




» (c) give a copy to the child’s parents and anyone else
affected by the plan or who the chief executive considers
should receive a copy; and

= (d) support the implementation of the plan.

Section 56 - Notice of application

— (1) As soon as practicable after the application is filed, the
applicant must— _
= personally serve a copy of it on each of the child’s parents;

and
= (b) tell the child about the application.

— (2) However, if it is not practicable to serve the copy personally,
a copy of the application may be served on a parent by leaving it
at, or by sending it by post to, the parent’s residential address
last known to the applicant.

— (3) The copy of the application served under this section must
state—
= when and where the application is to be heard; and
= (b) the application may be heard and decided even though

the parent does not appear in court.

Section 63 - Chief executive’s obligations after making of child
protection order
— As soon as practicable after a child protection order for a child is
made, the chief executive must give to the parties to the
application for the order—
{a) a copy of the order; and
{b) a written notice—
» explaining the terms and effect of the order; and
» (i) stating that a party may appeal against the decision to
make the order within 28 days after the order is made; and
= (ijii) stating how to appeal.

Section 78 - Chief executive’s powers |
-~ (1) For giving effect to the child protection order, the chief
executive may, by written notice given to a parent of the child,
direct the parent to do or refrain from doing something
specifically relating to the supervision matters stated in the
order.
— (2) The notice must state the following—
= (a)the reasons for the decision;
= (b) that the parent may apply to the tribunal to have the
decision reviewed only on the ground mentioned in
subsection (3);
= (c) the application must be made within 28 days after the
person receives the notice;
= (d) how to apply to have the decision reviewed.
- (3) The parent may apply to have the decision to give the
direction reviewed only on the ground that the direction does not
specifically relate to the supervision matters.




(4) Despite the Children Services Tribunal Act 2000, section 70
the tribunal can not grant a stay of the decision.

Section 86 - Chief executive to notify parents of placing child in care—
child protection order

(1) This section applies if the child is in the chief executive’s

custody or guardianship under a child protection order.

(2) Subject to subsections (3) and (4), the chief executive must,

as soon as practicable after deciding in whose care to place the

child, give written notice of the decision to the child and the
child’s parents stating the following—

= the person in whose care the child is placed and where the
child is living;

= the reasons for the decision;

» that the child and the child's parents may, within 28 days
after receiving the notice, apply to the tribunal to have the
decision reviewed; o

= how to apply to have the decision reviewed.

(3) Before complying with subsection (2), the chief executive

must consider the matters prescribed under a regulation.

(4) If, after considering the matters, the chief executive

reasonably suspects compliance with subsection (2) would

constitute a significant risk to the safety of the child or anyone
else with'whom the child is living, the chief executive may
decide not to comply with the subsection.

(5) If the chief executive makes a decision under subsection (4),

the chief executive must give written notice of the decision to the

child and the child’s parents stating the following—

= (a) that the chief executive has decided not to tell the child’s
parents the person in whose care the child is placed and
where the child is living;

» {b) the reasons for the decision;

* (c) that the child and the child’s parents may, within 28 days
after receiving the notice, apply to the tribunal to have the
decision reviewed; ‘ '

= (d) how to apply to have the decision reviewed.

(6) Subsection (2) does not apply if the chief executive is

satisfied it is not reasonably practicable for the chief executive to

give the notice because the child is placed in the person’s care
for less than 7 days.

Section 87 - Chief executive to provide contact between child and child’s

parents

(1) The chief executive must provide opportunity for contact
between the child and the child’s parents and appropriate
members of the child’s family as often as is appropriate in the
circumstances.

(2) However, the chief executive may refuse to allow, or restrict
or impose conditions on, contact between the child and the
child’'s parents or members of the child’s family, if the chief




executive is satisfied it is in the child’s best interests to do so or
it is not reasonably practicable in the circumstances for the
parents or family member to have the contact.

- (3) If the chief executive refuses to allow, or restricts or imposes
conditions on contact between the child and a person, the chief
executive must give written notice of the decision to each person
affected by the decision.

-~ (4) The notice must—

* be given as soon as practicable after the decision is made;
and

= (b) state the reasons for the decision; and

= (¢) state that the person may, within 28 days after receiving
the notice, apply to the tribunal to have the decision
reviewed; and

= (d) state how to apply to have the decision reviewed.

Model Litigant Principles:

Refer to the Model Litigant Principles article by Conrad Lohe (dated 28 June
2007).

Principles apply to the Department of Communities as a state body.
Principles are broken down into two main headings:

Fairness:-

Acting consistently;

Dealing promptly;

Endeavouring to avoid litigation;

Keeping litigation costs to a minimum where it cannot be avoided;

Paying legitimate claims without litigation;

Not seeking to take advantage of an impecunious opponent;

Not contesting matters which it accepts is correct; and

Not instituting and perusing appeals unless there is a belief for reasonable
prospects of success.

Firmness:-

Appropriately testing claims;

Contesting all spurious or vexatious claims;

Claiming legal professional privilege where appropriate;

Claiming public interest immunity to protect confidential information;
Seeking security for costs;

Relying on available statutes of limitation; and

Acting properly to protect state's interest.







Who are we?

» Legal Services serves as a primary role the Executive of the
department

« the branch will take care, for the executive, of all of its legal
requirements

* One of the major matters that Legal Services administers is the
litigation that exists, essentially with the department being
nominated as defendant. In fact it is the State of Queensland
that is actually named as defendant in any such proceedings



What litigation do we do?

«Currently there are about 120 claims against the department. Of
these 120 there are currently 46 that are active and current and
which require the attention of Legal Services.

The remainder are claims that have been commenced but have
not been actively pursued by the claimants.

*The majority of the claims are personal injuries claims brought by
former children in foster care.

*Overall there are four main types of claims



What are the types of claims?

1. FEirst, and in the majority, are "abuse" claims where the statute of
limitations does apply. Claims have been brought by former
residents of Queensland institutions as well as former children in foster
care. The claimants will have to demonstrate to a court why they
should not be barred from bringing their claims because the claims
have been commenced "out of time”. The claimants allege that they
were abused whilst in care of the State and that the State failed in its
duty of care to them. Most of the claims have been made in the last
four years

Many claims by former residents in institutions have been finalised
using the REDRESS SCHEME which spent an estimated $100 Million
dollars in an administrative process which created an automatic
entitlement for every person that had been in an orphanage and who
had met certain other criteria.



2.

Second, there are abuse claims where the statute of limitations does not
apply - that is, the claims have been commenced within the time limits provided
for by the Limitation of Actions Act 1974. Where the alleged abuse is said to
have occurred within the limitation period and the Director-General is still the
guardian of the child then the State will refer the matter to the Public Trustee to
act in the child's interests.

The Public Trustee would normally brief the matter to a private firm of solicitors
to act for the child. This is appropriate as the State would have a conflict of
interest and could not provide instructions on behalf of the child.

These matters are where a child in care has a claim against the State , usually
this Department and the Director-General would, but for this referral be the
litigation guardian and the proper defendant. We currently have three such
matters



Third, there are claims by foster carers who have been injured by
children in our care. This commonly occurs where we have placed a
difficult or violent child with the carer. Or we have claims were workers
in residential care services try and recover damages from the State.
We currently have two highly contested matters.

Fourth, there are claims where the claimants allege that they have
suffered as a result of the adoption process. Most of the claims have
been made in the last four years. None have been pursued and all
remain dormant at this time. We would anticipate a significant
reduction in such claims due to the new Adoption Act 2009

Fifth, there are some claims where a person alleges that the State of
Queensland failed to remove them from their parents and or care
situation in breach of the duty of care owed by the Department to all
children in Queensland. We currently have 8 of these types of claims.

L ast, there are a small number of miscellaneous claims, such as work
related stress injuries etc.



Who represents the department in these cases”?

*In relation to these matters Crown Law acts on behalf of the department, and a
significant amount of the legal work is completed in partnership between Legal
Services and Crown Law.

sLegal Services locates relevant evidence, considers advice provided, interprets the
advice for relevant persons such as the Director General and Minister and will
provide opinions on the advice given by Crown Law, suggest the most appropriate
course to adopt so that the executive can provide proper instructions back to Crown
Law .

*The ultimate responsibility for the litigation matters lies with QGIF ( Queensland
Insurance Fund) who are our insurers for unforseen contingencies.

*There are also cases where the chief executive of the department acts as litigation
guardian for children. In theses cases, the department is not being sued. The child
IS suing someone else for a wrong that it is alleged that other person has committed
against the child. We are currently managing 12 such cases.



What else do we do?

*As to the other duties performed by Legal Services, imagine all of
the issues that can come up in any corporate entity that may have
a legal component, and this is what we deal with on a daily basis.
Therefore, our tasks are not limited to dealing with child protection
Issues. Our work is extremely wide ranging with the branch being
called upon to deal with any legal issue that arises within the
department.

* On a dalily basis Legal Services deals with 20 to in excess of 30 of
email requests for authoritative legal advice on many issues. For
instance we may be dealing at one moment with a legislation
guestion in relation to a child protection matter, be required in the
next instance to draft overnight a contract for the retention of
specialised services and in the next be drafting statements of
reasons for judicial review purposes.



Legal Services v Court Services

» We also deal with inquests and all matters arising from Coronial Inquiries
Into deaths of children. We deal with the provision of evidence, we draft
and edit statements for the coroner, we conduct witness preparation for
witnesses and we keep the executive informed.

*As to the interface with Court Services and Child Safety Service Centres,
the difference between our dealings with Court Services and the CSSC’s is
that in relation to Court Services we are almost always dealing with child
protection legislation issues. With the CSSC'’s, it can again be any one of
the raft of legal questions that arises as a result of general business of the
department.

*In relation to child protection legislative issues, if a CSSC has a question
that has arisen as a general issue — say something that keeps arising and
needs an answer with general application of the legislation, Legal Services
should be approached for legal advice. Unless it is a very basic question,
the request should be in writing — email — so that everyone knows precisely
what is being considered. Likewise, Legal Services will then respond in
writing.



*\Where there is a specific issue that has arisen because of a matter
currently being dealt with in the court or tribunal, such issues must
be referred to Court Services in the first instance. Court Services
has the experience of being able to interpret the legislation and of
being able to apply it in the court and tribunal environment.

«Court Services also has the benefit of a close contact with the
Brisbane Children’s Court magistrate and members of the tribunal,
so officers from Court Services will be far more aware than Legal
Services of what sort of consideration is to be given to application
of the legislation in the court situation.

*Therefore no specific matters that are before the court or tribunal
should be referred to Legal services. If there is a legal issue that
Court Services needs to clarify, it will be for Court Services to
contact Legal Services. From the point of view of the CSSC'’s, they
will refer the matter to, and receive a response from, Court
Services.



oIt is probably clear, therefore, that the interaction between Court
Services and Legal Services is one where Legal Services will be
requested to provide, from time to time, authoritative legal advice
where specific issues arise. We will be looking at the specifics of a
case and at the literal correct interpretation of the legislation, or
whether there is more than one interpretation for instance, and will
provide advice accordingly.

*\We will also look at matters where it is perhaps hoped that a
particular interpretation can be placed on legislation and determine
whether an argument can be mounted that supports the
interpretation. Of course we are bound by what are called model
litigant principles, so we are not in a position to promote a dubious
interpretation of the law.



Judicial Review v Administrative Review

«Judicial Review looks at whether the decision was made contrary
to legislation, rules of natural justice, made on no evidence or
otherwise made outside of power. See section 20(2) of the Judicial
Review Act 1991. It basically looks at whether a decision was made
contrary to law. We are currently involved in three such reviews
and they are generally around grant funding issues and around
licensing decisions. The only result that can come from a Judicial
Review is an order to make the decision again.

sAdministrative review is a merits review process which looks at all
the information afresh and any new information to determine if the
decision made was the correct one.



In Queensland judicial review is undertaken by the Supreme Court
pursuant to the Judicial Review Act 1991 and other Tribunals in
relation to specific legislation (for example QCAT deals with Child
Safety (Schedule 2) and Children’s Commission (blue card refusals
etc).

The Queensland Judicial Review Act 1991 (JR Act) gives the public
the right to:

request the reasons for the decisions which adversely affect them;
or

seek a review of a decision in the Supreme Court.

As well as administrative decisions of Government departments
and local authorities, the JR Act also applies to administrative
decisions of semi-government agencies and statutory authorities.



'‘Administrative decisions' which are made under an enactment are
reviewable. An enactment includes part of an Act or a statutory
Instrument such as regulations, rules, by-laws, ordinances,
guidelines or standards.



'Decisions' include a failure to make a decision and actions and
conduct leading up to the making of the decision. A decision can be
an order, award or determination, certificate, direction, approval,
consent or permission, licence, condition or restriction, declaration,
requirement, demand or a refusal to hand over an article.

Some of the more quirky applications we have seen recently were:

» seeking a Statement of Reasons from a person that did not
make the decision and

* A request for a judicial review of a decision not to answer a
letter of demand, essentially seeking to have children returned
to a parent.



Grounds for seeking a review

*The decision-maker breached the rules of natural justice;
*The decision-maker did not observe the correct legal procedures;

*The decision-maker did not have the authority to make the
decision;

*The decision was not authorised by the legislation it was purported
to be made under;

*The decision involved an improper use of power;
*The decision involved an error of law;
*The decision is or may be tainted by fraud,;

*There was no evidence or other material supporting the decision;
or

*The decision was in some other way unlawful



Overview Of Court Hierarchy

Although Parliament decides what the laws will be, it is the courts'
role to decide how these laws will be applied to particular cases.

Some courts, such as the Family Court and the High Court, are
federal courts, which means they have been established by the
Federal Government. However, most cases in Queensland are
decided in the State courts: the Supreme Court, the District Courts
or the Magistrates Courts.

Cases are described as being either criminal or civil. A civil case is
one in which a person, a company or the Government claims that
another party has acted contrary to the law. A criminal case is one
In which the police or the Government says that a person has
broken the criminal law, for example by killing someone or stealing

property.



Role of the High Court

The High Court is the highest court in the Australian judicial
system. It was established in 1901 by Section 71 of the
Constitution. The functions of the High Court are to interpret and
apply the law of Australia; to decide cases of special federal
significance including challenges to the constitutional validity of
laws and to hear appeals, by special leave, from Federal, State and
Territory courts.

The seat of the High Court is in Canberra, where it is located in its
own building within the Parliamentary Triangle. In addition, there
are offices of the High Court Registry in Sydney and Melbourne,
staffed by officers of the High Court. In Brisbane and Perth registry
functions are performed on behalf of the High Court by officers of
the Federal Court of Australia, and in Adelaide, Hobart and Darwin
they are performed by officers of the Supreme Court of the
respective State or Territory.



Family Court of Australia

The Family Court of Australia was created by the Family Law Act 1975
(Cth) to interpret and apply that law to individual cases. The Family Court
has registries in Brisbane and Townsville and sub-registries in
Rockhampton and Cairns. This initiative was aimed not only at improving
the manner in which separation and marriage dissolution were managed
but also aimed at providing specialised facilities and services concerned
with the welfare of children of the separating couples.

The Court also has jurisdiction in some matters under other legislation
such as the Marriage Act 1961 (Cth) and the Child Support

legislation. The jurisdiction and the administration of the Court has
changed over time as a result of changes to the Family Law Act, in
response to recommendations of reviews both internal and external, and
the creation of the Federal Magistrates Court.

The Family Law Act defines the jurisdiction of the Family Court and of the
State Courts which may also exercise some jurisdiction under it.

For example, the Family Court has jurisdiction to hear matters related to
divorce whereas the Federal Court does not have this power because
these matters are not within its jurisdiction.



http://scaletext.law.gov.au/html/pasteact/0/229/top.htm
http://scaletext.law.gov.au/html/pasteact/0/229/top.htm

Family Court

The Family Court's jurisdiction in relation to children includes the power to make
parenting orders, which may include one or more of the following:

* the person or persons with whom a child is to live (Family Law Act 1975, section
64B(2)(a));

* the time the child is to spend with another person or other persons (Family Law
Act 1975, section 64B(2)(b));

« the allocation of parental responsibility for a child for making daily and long-term
decisions about a child's care, welfare and development (Family Law Act 1975,
section 64B(2)(c));

« if two or more persons are to share parental responsibility for a child, the form of
consultations those persons are to have with one another about decisions to be
made in the exercise of that responsibility (Family Law Act 1975, section
64B(2)(d));

» the communication a child is to have with another person or other persons
(Family Law Act 1975, section 64B(2)(e)); and

« maintenance of a child (Family Law Act 1975, section 64B(2)(f)).
» Consent to adoptions of chidlren by step parents

The Family Court also has a broad welfare jurisdiction to deal with special matters
such as consent to medical treatment and certain powers under international
conventions.



Other Courts with Family Law Act jurisdiction

The Federal Magistrates Service and state Magistrates Courts also
have jurisdiction under the Family Law Act 1975 to deal with
children's matters. The Federal Magistrates Court, which shares
registries with the Family Court in Brisbane and Townsville, can
deal with contested children's matters provided the consent of all
parties has been provided. For the purpose of this procedure, the
Family Court also refers to the Federal Magistrates Service. The
State Magistrates Court has jurisdiction to make consent orders
only.



Roles of Family Court and Department

The role of the Family Court is to determine disputes between
separated parents and other persons concerned with the child's
welfare or about the care of the child. In deciding whether to make
a particular parenting order, the Family Court must regard the best
interests of the child as the paramount consideration.

If there is suspected harm or risk of harm to a child, the department
Is the mandated authority to investigate the allegations. The Family
Court does not have the expertise, role or resources to perform this
function. Whether or not there are proceedings in the Family Court,
the department has the lead responsibility to ensure the child's
safety and need for protection. A child of separated parents has the
same right to protection and to receive departmental services, as
do other children.



Roles of Family Court and the department

The Family Law Act 1975 recognises the child protection role of the
state in the following ways:

« Family Court personnel are mandated to report cases of
suspected harm and risk of harm, and family violence, to the
state welfare authority (Family Law Act 1975, section 67Z,
67ZA);

» the Family Court cannot make a parenting order in relation to a
child in the care of a person under the Child Protection Act
1999, unless the order is to come into effect when the child
ceases to be in that care or the chief executive consents to the
application proceeding in the Family Court (Family Law Act
1975, section 69ZK(1));



Roles of Family Court and the department

nothing in the Family Law Act 1975 or any order under that Act affects:

« the jurisdiction of the Childrens Court to make an order by which a child
IS placed in the care of a person under the Child Protection Act 1999;
or

 the power of the department under the Child Protection Act 1999 to
take any action by which a child is placed in the care of a person under
the Act; or

 the operation of the Child Protection Act 1999 in relation to a child
(section 69ZK(2));

¢ the department has the right to intervene in Family Court proceedings
and deal with child protection issues in the Family Court if it chooses
(Family Law Act 1975, section 92A);

s»the Family Court may request the department to intervene in the
proceedings (Family Law Act 1975, section 91B); and

ssunder the Family Law Rules 2004, rule 6.02(2), the chief executive of the
department must be served as a respondent to any application relating to a
child for whom a care agreement, assessment order or child protection
order under the Child Protection Act 1999 is in place.



What is the Supreme Court?

The Supreme Court is the highest court in the Queensland court system. It
consists of the Chief Justice and two divisions, the Trial Division and the
Court of Appeal.

Presiding over the court is a justice (judge) of the Supreme Court. The
Supreme Court hears serious criminal offences, such as murder and
certain serious drug offences. The Supreme Court hears civil disputes
where the amount in dispute is more than $750,000.

Like the District Courts, the Trial Division of the Supreme Court must use a
jury to determine guilt or innocence in criminal cases. Civil cases are
usually decided by a judge without a jury.

In certain circumstances, parties may dispute the decision of a court or the
sentence imposed through a process called an appeal. Most appeals are
heard in the Court of Appeal. It is part of the Supreme Court and handles
only appeals; it does not decide cases initially. The Court of Appeal does
not have a jury. Three justices of the Supreme Court make the decisions.



What is a District Court?

Serious criminal cases, such as rape and armed robbery, are
decided in a District Court. A District Court also handles civil
disputes where the amount in dispute is between $150,000 and
$750,000.

Appeals against some decisions of a Magistrates Court may also
be dealt with by a District Court.

A District Court judge presides over a District Court. In criminal
trials, a jury decides whether the person charged is guilty or not. If
the person is found guilty, the judge then decides on the penalty.
Most civil cases are decided by a judge sitting without a jury

Some Judges of the District Court also sit in the Planning and
Environment Court and in the Childrens Court.



What is a Magistrates Court?

What is a Magistrates Court?
A magistrate presides over a Magistrates Court. There is no jury.

These courts deal with less serious offences. More serious criminal
matters are decided in the higher courts, that is, the District or Supreme
Courts.

In less serious criminal cases, the magistrate must decide whether the
accused person is guilty or not. If he or she is guilty, the magistrate also
fixes the penalty.

If a criminal case is too serious to be dealt with in a Magistrates Court, it
must be decided in the District or Supreme Court. However, the accused is
first charged in a Magistrates Court and the magistrate must then decide
whether there is enough evidence to justify sending the matter for trial in
one of the higher courts. This is called a committal for trial.

Magistrates Courts deal with civil matters if the amount in dispute is
$150,000 or less.



Childrens Court

A Childrens Court is presided over by a magistrate or two Justices
of the Peace (Qualified).

The Children's Court has separate jurisdiction from the adult
jurisdiction of the Magistrates, District and Supreme Courts. The
Childrens Court has the jurisdiction to:

» determine certain offences against young people under 17
years who have offended

» determine child protection matters in accordance with the Child
Protection Act 1999.

Childrens Courts are convened in the same locations as
Magistrates Courts throughout Queensland - except in central
Brisbane where there is a separate Childrens Court building.



http://www.childsafety.qld.gov.au/legislation/child-protection/child-protection-act-1999.html
http://www.childsafety.qld.gov.au/legislation/child-protection/child-protection-act-1999.html

Childrens Court

The Childrens Court is a closed court and therefore only certain persons
are allowed to be present. Those who are allowed to attend court include:

the magistrate (or judge in the Childrens Court of Queensland)
court clerk

representatives from the Department of Child Safety - applicant
and court officer/legal representative

parents and their legal representative
the child (if old enough) and their legal representative

the Separate Representative (lawyer) appointed by the court to
represent the child's interests

a representative of a Recognised Entity if the child is an
Aboriginal or Torres Strait Islander child or young person

non-parties who the magistrate would like to hear from.



Childrens Court

The child safety officer of the Department of Communities is known
as the 'Applicant' in court.

Parents are referred to as the 'Respondents’.

Magistrates in the Childrens Court must be addressed as 'Your
Honour'.



Contact by email is preferred

Legal Services
GPO Box 806
Brisbane QIld 4001

Phone: 07 3234 1829
Fax; 07 3235 9788
Email: steve.habermann@communities.qld.gov.au




CROWN LAW

The purpose of Crown Law is to provide competent, high quality, efficient,
cost-effective advice and/or representation by experienced legal officers at
Court Ordered Conferences and before the Courts and Tribunals of
Queensland.

Overview of the Role, Function and Interface of Crown Law:

Upon receipt of instructions from the Court Services Unit, Crown Law will
allocate an officer who will have carriage of that particular file. This officer will
liaise with the Court Services Adviser who has also been allocated this file, on
all matters concerning the hearing.

The officer with carriage of the matter will review the instructions and provide
a brief initial response (wish list, issues, problems, evidence to be adduced,
and strategy for case management) within 7 days and in any event prior to the
Adpvice in Conference.

The officer will participate in all ‘Advice in Conferences’ and provide advice in
detail in relation to:

relevant legal issues

evidentiary issues

strategies for the conduct of the case

prospects of success

timetable for various witnesses

set a timetable for completion of tasks discussed such as
preparation of evidence.
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After the Advice in Conference the officer will confirm, in writing, the
evidentiary material to be obtained by the CSSC. -

The officer will attend a Court Ordered Conferences ONLY where instructed
by Court Services.

Crown Law undertakes to provide an efficient and cost effective legal service
in that they:

» will only seek the evidence necessary to establish a case (eg. they will not
seek to have 3 or more witnesses establish the same factual point, unless
the circumstances of the case require it).

*  will only seek to issue subpoenas for the purposes of having specified
documents available to be tendered before the Court (ie they will not seek
to use subpoenas as a method of establishing or creating a case to be
made before the Court, or seeking to search for information to be used
before the Court.




Crown Law

Crown Law is a major provider of legal services to the government. It provides
legal services to ministers, statutory authorities, government departments,
agencies and local authorities in a range of areas including litigation, native
title, constitutional, commercial, property, planning and environment,
intellectual property, industrial law and coronial inquests.

Crown Law does not provide services to members of the community.
However, by providing effective legal services across government, it
contributes to the overall standard of service provided to Queenslanders by
the Government. |

Crown Law holds files containing documents which relate to the legal services
provided to clients and also distributes publications on legal matters of
concern to its government clients in the form of legal updates.

Crown Law creates and holds documents to provide legal services to its
government clients, including legal advice and the conduct of litigation. These
documents are not available to members of the public.

The Right to Information Act 2009 and the Information Privacy Act 2009 give a
right of access to information held by the government, unless, on balance it
would be contrary to the public interest to release the information. You may
request access to documents held by Crown Law by applying under these
acts.




CHILD PROTECTION ACT 1999

The Child Protection Act 1999 is the primary legislation providing for the protection

of children in Queensland. This act is available for download.
The following outline indicates the key parts of the legisiation:

Chapter 1 explains:
= the purpose of the legislation
» the key principles under which the Act is administered
= provisions about Indigenous children
= relationship td the Child Protection (International Measures) Act 2003 and
» functions of the chief executive (Director-General)
» key terms used in the legislation
» the effect of custody and guardianship

Chapter 2 covers the protection of children, including:
» responding to allegations of children at risk of harm
» temporary assessment orders (TAOs)
» court agsessment orders (CAOs)
= case planning
= {ntervention with the agreement of parents
= child protection orders
» adjournments of proceedings and court ordered conferences
» obligations and rights under orders and care agreements

» general matters including reports about criminal history, medical examinations
or treatment, social assessments and custody or guardianship of a chiid
pending a decision or application for an order.

Chapter 3 covers court proceedings, including:
» jurisdiction of the Childrens Court
= Childrens Court procedures
» appeals regarding Childrens Court decisions

Chapter 4 covers the regulation of care, including:
» standards of care
» licensing of care services and approval of carers

» application of the Commission for Children and Young People and Child
Guardian Act 2000

Chapter 5 covers administration matters including:
= authorised officers under the Act

* general matters including delegation of powers under the Act, approved forms
and payment of carers.

CPA 1999 chapter overview




Chapter 5A covers service delivery coordination and information exchange,
including:

= coordination of service delivery

= the Suspected Child Abuse and Neglect (SCAN) system

= information exchange

» release of heaith and other relevant information to a coroner

= protection from liability and interaction with other laws

Chapter 6 covers enforcement and legal proceedings including:
» establishment of offences under the Act
= prosecution of certain interstate offences
= warrant for apprehension of a child
= general powers of authorised officers and police officers
= evidence and legal proceedings
= obligations of confidentiality

= general provisions including compliance with provisions about providing
explanations and documents, exercise of power by other officers and
protection from civil liability. '

Chapter 7 covers interstate transfers of child protection orders and
proceedings including:

= transfer of orders or proceedings from Queensland to another state
v transfer of orders or proceedings from another state to Queensland

Chapter 7A covers child deaths, including the requirement for a review.

Chapter 8 covers miscellaneous provisions including:
= recognised entities
= reviewable decisions
= . annual reporting about child protection matters
= acting in support of the Commissioner for Children and Young People
= consultation about investigations and prosecutions
= power to make regulations

Chapter 9 covers the impact of this Act on other legislation and existing orders
at the time the legislation was enacted.

There are three schedules to the Act:
= charter of rights for a child in care
» reviewable decisions and aggrieved persons
= a dictionary that sets out the meaning of terms used in the Act.

CPA 1999 chapter overview




CROWN LAW

The purpose of Crown Law is to provide competent, high quality, efficient,
cost-effective advice and/or representation by experienced legal officers at
Court Ordered Conferences and before the Courts and Tribunals of
Queensland.

Overv'iew of the Role, Function and Interface of Crown Law:

Upon receipt of instructions from the Court Services Unit, Crown Law will
allocate an officer who will have carriage of that particular file. This officer will
~ liaise with the Court Services Adviser who has also been allocated this file, on
- all matters concerning the hearing.

The officer with carriage of the matter will review the instructions and provide
a brief initial response (wish list, issues, problems, evidence to be adduced,
and strategy for case management) within 7 days and in any event prior to the
Advice in Conference.

The officer will participate in all ‘Advice in Conferences and provide advice in
detail in relation to:

relevant legal issues

evidentiary issues

strategies for the conduct of the case

prospects of success

timetable for various witnesses

set a timetable for completion of tasks discussed such as
preparation of evidence.
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After the Advice in Conference the officer will confirm, in writing, the
evidentiary material to be obtained by the CSSC.

The officer will attend a Court Ordered Conferences ONLY where instructed
by Court Services.

Crown Law undertakes to provide an efficient and cost effective legal service
in that they:

= will only seek the evidence necessary to establish a case (eg. they will not
~ seek to have 3 or more witnesses establish the same factual point, unless
~ the circumstances of the case require it).

» will only seek to issue subpoenas for the purposes of having specified
documents available to be tendered before the Court (ie they will not seek
to use subpoenas as a method of establishing or creating a case to be
made before the Court, or seeking to search for information to be used
before the Court.




INTERSTATE TRANSFER INFORMATION

Transfer of Orders Table
Request for Interstate Transfers Document

Protocol for the Transfer of Care and Protection Orders
and Proceedings and Interstate Assistance August 2007
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OVERVIEW OF THE COURT SERVICES UNIT (CSU)

The Court Services Unit sits under the Statewide Services Branch and has
responsible for the following program areas:

Child Protection:

» Represents the Director-General in all child protection matters in the
Brisbane Children’s Court, the Children’s Court of Queensland, District
Court and the Supreme Court;

=" Trains, consults and advises on matters concerning the management of
child protection cases before the courts;

= Coordinates all contested child protection matters across the state;
» Coordinates all appeals across the state;

» Coordinates Crown Law representation and advice in case related
matters; and

* Provides quality consultation on child protection legal system interface.

Queensland Civil and Administrative Tribunal matters:

» Promotes accountable and transparent decision making through the
coordination of reviews to the Queensland Civil and Administrative
Tribunat.

Interstate Liaison:

Court Coordinators or Child Safety Officers may require the services of an
Interstate Liaison Officer (ILO) to:

= requestan interstate jurisdiction to complete an initial assessment

» notify an interstate jurisdiction about child protection concerns in relation to
a child/family living interstate '

* assess a prospective carer who resides interstate

» assess a parent who resides interstate, for the purposes of contact visits
or to consider reunification.

* request an interstate jurisdiction to undertake casework with a child/young
person and their carer, if the child/young person is under a QLD CPO and
is residing interstate.

g:lUscrs\ta[lsop\Desktnp\2009 Induction Manual\2009 Induction Manual\2009 Revised Induction ManuaBCSU
haptes\Court services unit.doc




= transfer an Order to an interstate jurisdiction, where a child/young person
is under a QLD CPO and residing interstate

» |ocate an interstate placement for a child/young person under a QLD CPO

= obtain a warrant for the return of a child/young person under a QLD CPO
from interstate

» obtain a child protection history or criminal history check for a family being
assessed or a carer applicant who has resided in NZ.

Each state and territory has an ILO with protocols in place around requests for
assessments, transfers etc.

Any requests from interstate jurisdictions should come to CSSC’s via the
Queensiand ILO. If you receive any requests directly from interstate, you
should check whether they have been in contact with their state ILO, and also
advise the QLD ILO of the request.

Any requests for interstate child protection histories should be directed to
. Data Management Services.

Checks of criminal histories, including interstate, should be done using the
Request for criminal history form.

Please refer to:
- The Transfer of Orders table
» The Request for Interstate Transfer document and

=  The Protocol of Transfers document

Subpoena Team

= Process subpoenas for all departmental documents;

= Carry responsibility for ensuring that an appropriate response is arrange in
order for the material to be produced on time to the court or for the
subpoena to be contested.

Family Law:

» Coordinate departmental interface with the Family Court of Australia and
the Federal Magistrates Court.

= Trains, consults and advises on matters concerning the management of
child protection cases before the Family Court of Australia and Federal
magistrates Court;

g%) sers\allsop\Desktop'2009 Induction Manual\2009 Induction Manual\2009 Revised Induction Manual\CSU
pter\Court services unit.doc




» Coordinates Crown Law representation and advice in case related
matters; and

*  Provides quality consultation in relation to child protection matters within
the Family Court of Australia and Federal magistrates Court.

International Child Abduction:

* Act as the State Central Auth'ority in the Hague Convention of the Civil
Aspects of International Child Abduction.

international Child Protection Matters:

» Coordinate requests in relation to international child protection matters.

The Court Services Unit also provides quality consultation to Child Safety
Service Centre’s on any legal aspects in relation to the above jurisdictions.

E?J sersitallsop\Desktop'2009 Induction Manua2009 Induction Manual'2009 Revised Induction Manual\CSU
apter\Court services unit.doe
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ROLE AND RESPONSIBILITIES OF THE COURT SERVICES UNIT

The Court Services Unit (CSU) coordinates the provision of the legal services
of Crown Law who are engaged to advise and represent the Child Safety
Service Centres in connection with contested matters before the Courts.

Therefore it is important that CSU obtains AS SOON AS POSSIBLE from the
Child Safety Service Centres the dates for mentions, Court Ordered
Conferences and Hearings at which Crown Law will be required.

The CSU provide instructions at the earliest possibie date for Advice in
Conferences, Court Ordered Conferences and Hearings.

The purpose of the Advice in Conference is to record and clarify, where
necessary, the use of various evidence; time-frames for the preparation of
evidence; and raise any other difficulties that may be noteworthy either in
obtaining the evidence or in the conduct of the Hearing.

After the Advice in Conference, the CSU confirms with the Court Coordinator,
Applicant and Team Leader the material sought and the timeframes for the
supple of the material in email or letter and further liaises with the office to
ensure that the material is prepared on time.

If material is filed late, the CSU liaise with the Child Safety Service Centre and
Crown Law to negotiate an appropriate filing strategy to ensure that relevant
material is before the court.

The CSU also liaise with the Child Safety Service Centre for the purposes of
settling any affidavit material and where necessary seeking Crown Law
assistance in the same; assisting the Court Coordinator in making
arrangements for witnesses for Hearings together with dates and times for
specific witnesses; to liaise with witnesses in refation to their entitlements
AND to advise Crown Law of any changes in hearing dates.

The Child Safety Service Centre is responsible for providing all relevant
information to Court Services and Crown Law for the purposes of the conduct
of contested hearings.

Relevant staff MUST attend any Advice in Conference, providing the '
information referred to above together with alternative sources of information
including expert information where required.

The Court Coordinator and the applicant are to assist to coordinate witnesses
in conjunction with Court Services, in respect of preparation and filing of
affidavits along with the preparation and service of subpoenas on witnesses to
be had for the Hearing. :

g:lUscrs\LaEisop\DesktopQO(},‘) Induction Manual'2009 Induction Manual\2009 Revised Induction Manual\CSU
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INTERFACE BETWEEN COURT SERVICES AND COURT
COORDINATORS:

Once the Child Safety Service Centre has informed Court Services of a
hearing date, the matter is then allocation to a Court Services Advisers. The
Court Services Adviser then contacts the Court Coordinator and commences
the consultation and coordinator between the Child Safety Services Centre
and Crown Law in relation to that specific case.

Furthermore, two Court Services Advisers are allocated to an Intake Roster to
respond to any general enquiries, however Court Coordinators are
encouraged to contact their regional Court Services Advisor at the first
instance in relation to obtaining advice.

COURT COORDINATOR REGIONAL LINKS

Each Court Services Adviser is allocated to particular Regional areas
including:

Logan and Brisbane West

Ipswich and Western Area
Brisbane South and Gold Coast
Brisbane North and Sunshine Coast
Central

Northern and;

Far Northern

Each Court Services Adviser is responsible for arranging a meeting with all
the Court Coordinators that sit in positions in the Child Safety Services Centre
in each Region. These meetings are generally held every 6-8 weeks.

The purpose of these meetings is to have a forum where Court Coordinators
can discuss practice issues, receive assistance and support from CSU and
their colleagues on a regular basis, discuss complex cases as a professional
development strategy and to give and receive any updated on legislation,
appeal decisions, policy and practice.

TRAINING AND CONFERENCES

The Court Services Unit delivers Court Coordinator Induction Programs four
times a year.

It also organises the annual Court Coordinator Conference.

ggj sers\tallsop\Desktop'2009 Induction Manual\2009 Induction Manual\2009 Revised Induction Manual\CSU
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Glossary of Court Terms

The following table provides definitions of child protection court terminology as they
relate to the Child Protection Act 1999 (Note: Provided as a guide onl_y),

Term

Adjournment

A court order by which proceedings are postponed,
interrupted, or continued at a different time or place before the
same court.

Applicant

One who applies for or requests sqmething.

Affidavit

A written statement made by a person who has sworn or
affirmed before a person authorised to administer the oath that
the contents of the statement are true. This may be then used
to support a position in a court proceeding.

The person who signs the affidavit is called the deponent.

For Childrens Court matters, an affidavit should be prepared
on a Form 25.

Affirmation

A solemn declaration that the evidence given is truthful. A
person can make an affirmation instead of taking an oath
where the person has no religious belief or where it is not
reasonably practical to administer an appropriate oath as
required by the person's particular faith.

Aggrieved person

For a reviewable decision under the Act, a person stated in
Schedule 2 who is affected by the decision. It is a person who
has the avenue to have the decision reviewed by the
Queensland Civit & Administrative Tribunal.

Appeal

An application to a higher court to reconsider or rehear the
decision of a lower court on the ground that there has been an
error of law or fact {or both) in the decision of the lower court.

Appellate court

Under the Act:
For a decision on an application for a Court Assessment Order
or Child Protection Order, or for an order transferring a Child
Protection Qrder or child protection proceeding to a
participating state: .
1. if the decision was made by the Childrens Court
constituted by a judge - the Court of Appeal
2. if the decision was made by the Childrens Court
constituted in another way - the Childrens Court
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constituted by a judge.

For a decision on an application for a Temporary Assessment
| Order or Temporary Custody Order - the Childrens Court

constituted by a judge.

Assessment Order

A short term order that is granted by either a magistrate or the
court, under the Child Protection Act 1999, to allow a range of
activities to occur to complete an investigation and

| assessment, when a parent has not given consent for these

actions to occur (refer to Temporary assessment order and
Court assessment order).

A temporary assessment order (TAO) authorises actions

| during the investigation and assessment process when
| parental consent cannot be obtained. A TAO can provide the
i authority to take a child into the custody of the chief executive,

however, guardianship rights and responsibilities remain with
the child's parents. A TAO may also order specific actions
refating to the assessment of a notification, for example, the
conduct of a medical assessment in relation to a child. A TAO
can only be granted for not more than three business days and
can be extended by one business day.

A court assessment order (CAQ} is an order made under the
Child Protection Act 1999, chapter 2, to authorise actions
necessary as part of an investigation and assessment to
assess whether a child is in need of protection, if:

« the child's parents have not provided their consent for
these actions or the parents consent cannot be
obtained

» it is considered that it will take more than three
business days to complete the investigation and
assessment.

Authorised officer

Balance of
probabilities

existence is more probable than not.

protection matters. This is the degree to which the court must
be satisfied that the applicant has made out his/her case. A
fact is proved to be true on the balance of probabilities if its

Burden of proof

The duty of one party to make out the case against the other
party and to prove to the court that the case has been
established. It is for the applicant to prove the facts, which are
in dispute. These are often called facts in issue. In child
protection matters, the burden of proving a child is in need of a
child protection order falls upon the applicant.

Child

An individual under 18 years (as defined in section 8 of the
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Act).

Child in need of
protection

A child who (as defined in section 10 of the Act):
¢ has suffered harm, is suffering harm, or is at
unacceptabie risk of suffering harm
e does not have a parent able and willing to
protect the child from the harm.

Child Protection
Qrder

Means a an order under chapterlz, part 4 of the Act,

including:
+« an order extending, varying or revoking a
child protection order
« an interim order under section 67 in relation
to a proceeding for a child protection order.
For chapter 7, includes an order mentioned in section 201.

Child protection
proceeding

A proceeding under the Act for the making, extension,
amendment or revocation of a child protection order, or

A proceeding under a child welfare law of a participating
state for: _

s the making, extension, amendment or
revocation of a child protection order or
interim order

¢ if, under that law, the making of a particular
finding is a prerequisite to the making of a
child protection order - the making of that
finding.

Childrens Court

ts a specialist Magistrates Court that hears and decides child

protection proceedings at first instance.

Court Assessment
Order

A court assessment order {CAO) is an order made under the
Child Protection Act 1999, chapter 2, to authorise actions
necessary as part of an investigation and assessment to
assess whether a child is in need of protection, if:

o the child's parents have not provided their consent for
these actions or the parents consent cannot be
obtained

« it is considered that
business days to complete the
assessment.

it will take more than three
investigation and

Court Ordered
Conference

Ordered by the Childrens Court on adjournment of
proceedings under section 68 (1)(e) and is a conference held
between the parties that is convened by a chairperson (refer to
sections 69-72 of the Act). It is an attempt to narrow the
matters in dispute or to try to resolve the issues.

Criminal history

Of a person means all of the following:
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(a) every conviction of the person for an offence, in
Queensland or elsewhere, and whether before or after

the commencement of this definition, including spent
convictions; ‘

{(b) every charge made against the person for an offence, in
Queensland or elsewhere, and whether before or after

the commencement of this definition;

{c) every disqualification order made under the Commission
for Children and Young People and Child Guardian Act
2000 in relation to the person, whether before or after

the commencement of this definition;

{d) every disqualification order and offender prohibition
order made under the Chifd Protection (Offender
Prohibition Order) Act 2008 in relation to the person,

' whether before or after the commencement of this

. definition.

Cross examination Questions addressed to a witness by a party other than the
| party who called the witness to give evidence. Cross
. examination takes place after the witness has given his or her
. evidence in chief. Leading questions are permitted during

. cross examination.

Custody ‘ As defined in section 12 of the Act, custody means the right to
- have the child's daily care and the responsibility to make
. decisions about the child's daily care. :

Custody order A child protection order where custody of the child has been
granted to a relative of the child or the chief executive of the
Department of Communities for not more than two years.

Deponent The person who gives sworn or affirmed evidence in an
affidavit.

Directions hearing i Held with respect to section 8 of the Childrens Court Act 1992.
This is a hearing or mention conducted prior to the substantive
hearing to determine procedural matters or interlocutory
(interim) issues. This could .also be known as a 'directions
mention'. :

Directive Order A Child Protection Order directing a parent to do or refrain
from doing something directly related to the child's protection,
or an order directing the parents not to have contact with the
child or to have contact only when a stated person or category
of person is present.

Domestic violence | The history of domestic violence orders made against the
history person under the Domestic Violence (Family Protection) Act
1989. :
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Term

|| Details

Evidence in Chief

The questioning of a witness by the party who called that
witness. Evidence in chief is given orally. Leading questions on
a relevant matter should not be put to a witness being

examined in chief without the court's leave.

Ex parte

An application by one side when the other is not, or does not
need to be present.

Expert witness

A witness who is an expert in a particular field. This person
has skills or qualifications, which allow them to express an
opinion in court. The opinions of ordinary witness's are
deemed irrelevant. The court decides whether or not a person
is an expert.

Family Group
Meeting

A meeting convened in accordance with the Act, section 51, to:
» provide family-based responses to children's protection
and care needs
« to ensure an inclusive process for planning and making
decisions relating to children's wellbeing and protection
and care needs.

Guardianship

Legal responsibility for all the duties, powers, responsibilities
and authority that, by law, parents have in relation to their
children. This includes responsibility for decisions about the
child's long-term care. This is defined in section 13 of the Act.

Guardianship
Order

A child protection order where guardianship of the child has
been granted to a relative of the child, another person, or the
chief executive of the Department of Communities.

Harm

Any detrimental effect of a significant nature on the child's
physical, psychological or emotional well-being. Harm can be
caused by physical, psychological or emotional abuse or
neglect, or sexual abuse or exploitation. Harm can be caused
by a single act, omission or circumstance; or a series or
combination of acts, omissions or circumstances (Child
Protection Act 1999, section 9).

For a detrimental effect to be of a significant nature it must
have more than a minor impact upon a child. It must be
substantial, serious and demonstrable - that is, measurable
and observable on the child’s body, in the child’s functioning or
behaviour. A detrimental effect of a significant nature may also
be indicated by the likelihood of the detrimental effect being
long-term (more than transitory), or adversely affecting the
child’'s health or well-being to an extent which would be
considered by the general public to be unacceptable.

Hearing

A proceeding conducted by a court or tribunal with a view to
resolving the issues of fact or law, in which oral evidence may
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Term | Details
be taken and documentary eVidence tendered. A hearing may
be by way of oral or written submission.
Hearsay Is information gathered by one person from ancther person

concerning some event, condition, or thing of which the first
person had no direct experience. When submitted as
evidence, such statements are called hearsay evidence. As a
legal term, "hearsay" can also have the narrower meaning of
the use of such information as evidence to prove the truth of
what is asserted. Such use of "hearsay evidence" in court is
generally not allowed. This prohibition is called the hearsay
rule.

Interim Order

Justice of the
Peace

of the adjournment.

An order made under section 67 of the Act, on an adjournment

1 of a proceeding for a court assessment order or child

protection order. These orders identify the status of the child or
make a direction about contact with the child during the period

A short statement at the conclusion of an affidavit, setting out

the name of the deponent, the signature of the deponent,
where and when the affidavit was sworn/affirmed, the name of
the person before whom it was sworn/affirmed, and the
signature and title or description of the person before whom it
was sworn/affirmed.

Appointed in an honorary capacity with authority to issue
warrants for search and arrest, admit prisoners to bail and
witness certain documents. In limited situations, they may sit in
a court depending on the level at which they are appointed.

Leave of the court

Authority obtained from a court to take particular action which

would not be permissible otherwise.

Litigation The conduct of legal proceedings by parties before a court.
Long-term Under a Child Protection Order, means guardianship until the
guardianship child turns 18 years.

Magistrate A judicial officer with summary jurisdiction (power to hear and
determine a case alone, without a jury) in minor criminal and
civil matters.

Medical A physical, psychiatric, psychological or dental examination,

examination assessment or procedure, and includes forensic examination
and an examination or assessment carried out by a nursing or
other health professional.

Mention A preliminary procedure before a court where the matter is

'mentioned' before a judge or magistrate to determine pre-
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hearing issues. If a matter is set for mention, it will usually not
usually be heard on that day.

i Non-custodial
order

custody and guardianship of the child remain with the parents.

Non-participating
state

A state other than a participating state (as it relates to
interstate provisions).

Notifier

A notifier is a person who informs Chifld Safety about alleged
harm or risk of harm to a child, or that an unborn child may be
at risk of harm after he or she is born. A notifier may be a child,
family member, carer, a member of the community, another
professional or a person mandated by law to report child
protection concerns. A person providing this information is a
notifier under the Act, section 22(1){(a) and 186(1), irrespective
of how the information is recorded or responded to by Child

Safety.

Oath

A solemn promise to tell the truth calling upon God as one's
witness.

Parent

This is defined differently in different parts of the Child
Protection Act. See sections 11, 23, 37, 51AA, 51F, 52, &7,
117 and 205.

Parent Able and
Willing

A parent who has both the ability and willingness to protect the
child from harm (section 10). A parent may be willing to protect
a child, but not have the means or capacity to do so. For
example, a parent with a diagnosed mental illness may
express a willingness to protect their child, however, due to
factors related to the mental illness, is not able to do so.
Alternatively, a parent may have the means and capacity to
protect a child, but may not do so. It is the role of the CSO to
clearly assess the parents motivation and ability to protect the
child. In circumstances where a child resides across two
households, the ability and willingness of both parents to
protect the child needs to be assessed.

Participating state

A state declared to be a participating state under section 204
of the Act (as it relates to interstate provisions).

Party

Recognised Entity

To a proceeding on an application for an order for a child ,
means the child the applicant or a respondent to the
application, and includes the chief executive if the application
is for a court assessment order made by a police officer.

For an Aboriginal or Torres Strait Islander child, means an
entity that, under an agreement between the state and the
entity, is the appropriate entity to be consulted about the
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child's protection.

Remand

. the application. Between court appearances, the person is
' remanded by the court to appear at a future court date. A
| person who is remanded may be released on bail, held in

This relates to the status of the person who is the subject of |

custody, or for a child protection proceedings, an interim order
may be made.

Respondent

appeal.

A party called upon to answer an application, a petition or an

' Reviewable
decision

: and Administrative Tribunal.

In accordance with the Queensland Civil and Administrative
Tribunal Act 2000, a decision that, under an Act (for the
purpose .of this manual, the Child Protection Act 1998), a
person may apply to have reviewed by the Queensland Civil

SCAN

Separate legal
representative

The SCAN team system enables a co-ordinated multi-agency
response to children where statutory intervention is required by

facilitating:
¢ the sharing of relevant information between members
of the system
« the planning and co-ordinating of actions to assess and
respond to children's protection needs ‘ A
e an holistic and culturally responsive assessment of
children's protection needs.

A legal representative appointed by the court on adjournment
of a child protection proceedings who acts in the child's best
interests and presents the child's views and wishes to the
court.

Short-term
guardianship

An order made under the Child Protection Act 1999, where
guardianship rights and responsibilities in relation to the child,
including matters associated with the child's daily care, are
granted to the chief executive for not more than two years.

Standing down a
matter

Seeking the leave of the court to have the matter placed 'on
hold' for a short period of time (definitely not overnight) with a
view to obtaining further information to provide to the court.

proceedings

Stay of

be temporary or permanent.

An order made by a court preventing an action proceeding
further either before or after a determination by a court in
respect of that action. The suspension of the proceedings may

Subject Child

A child under the age of 18 years where the notified concerns

indicate that the child has been harmed or is at risk of harm
and it is reasonably suspected that the child is in need of
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Term -~

| ‘Details .

protection, or an unborn child, where it is suspected that he or
she will be in need of protection after birth. Harm in this
context refers to any detrimental effect of a significant nature
on the child’s physical, psychological or emotional well-being
and includes the impact of cumulative harm on the child’s
safety and well-being.

Subpoena

A document issued by a court ordering a person to attend
court and/or produce information for a matter.

Supervision Order

{also known as
Protective
Supervision QOrder)

A Child Protection Order requiring the chief executive to

supervise the child's protection in relation to the stated
matters. To give effect to this order, the chief executive can
issue administrative directives to the parents directing them to
do or refrain from doing something specifically related to the
supervision matters stated on the order (refer to section 78 of
the Act). An order of this nature can only be made up to a
maximum of 1 year in duration. :

Temporary
Assessment Order

A temporary assessment order (TAO) authorises actions
during the investigation and assessment process when
parental consent cannot be obtained. A TAO can provide the
authority to take a child into the custody of the chief executive,
however, guardianship rights and responsibilities remain with
the child's parents, A TAO may also order specific actions
relating to the assessment of a notification, for example, the
conduct of a medical assessment in relation to a child. A TAO
can only be granted for not more than three business days and
can be extended by one business day.

Temporary
Custody Order

A temporary custody order {(TCO) authorises the actions
necessary to secure the immediate safety of a child, pending a
decision of what further action is necessary to meet the child’s
protection and care needs. A TCO can provide the authority to
take a child into the custody of the chief executive, however
guardianship rights and responsibilities remain with the child’s
parents. A TCO may also order specific provisions considered
appropriate, for example, authorising a medical examination or
directing contact. A TCO can only be granted for a period of
three business days and can be extended by one business

day if intending to apply for a child protection order.

Transition Order

A transition order can be made under the Chifd Protection Act
7999 section 65A, which continues the existing child
protection order for a period of up to 28 days, {o allow the
child’s gradual transition from an out-of-home care placement
to their parents full-time care. A transition order cannot be
extended.
A transition order can be made when the court:

« revokes a child protection order

« decides an appeal against the making of the order in
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favour of a person other than the chief executive
o refuses to extend the order or grant a further order
before the order ends.

Transition Plan

The transition plan outlines how the chief executive will provide
support and gradually transition the child into the parents care,
to minimise distress and disruption to the child. It also
includes any other relevant matter, for example:
s actions required to ensure the transition occurs within
the period of the order
« care and contact arrangements for the duration of the
order.

Queensland Civil
and Administrative
Tribunal

On March 12 2008 QCAT was established to take over the
functions of a number of different tribunals including the
Childrens Services Tribunal.

Unacceptable Risk

of Harm

Unacceptable risk of harm refers to situations where the risk

i identified is probable, not possible, and likely to occur in the

near future, where there are insufficient protective factors to

. ensure the child's safety without intervention by Child Safety.
' The harm must be likely or probable, not just possible and may

be a single act or series or combination of acts, omissions or

circumstances that have a cumulative effect on the child's |

safety and well-being. There must be a reasonable belief that
the parents behaviour, actions or verbal statements or threats
will result in harm to the child. (Child Protection Act 1999, |

section 10)

The assessment of whether there is unacceptable risk of harm,

must take into consideration:
o the outcome of the family risk evaluaticn
» whether observations made directly or indirectly
support the findings of the family risk evaluation
» any risk factors for the child that are not raised in the
family risk evaluation, that place the child at risk of
harm in the future

» whether there is a parent able and willing to protect the .

child from harm.

Last updated 18 July 2011
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CPA 1999 Amendments (2010)

Please note that the proposed commencement dates for the amendments to the CPA9% are

as follows:-

Commence as of 1 Oct 2010

Commence as of 29 Nov
2010

Commence as of 1 July 2011

Sections:
s 5

21A

51YA

51YB

59

61

80A

a5

99

99D

99H

104

110

113

122

126

129A

130

159A

159B

159BA

159C

150D

159F

159G

159M

159R

187

188

189B

199

246A

246E

Dictionary — ‘charge’,

‘criminal history’,

‘member of a

person’s household’,

‘relevant child’,

‘'spent conviction’

and ‘carer’.

¢ Amendments which
replace ‘welfare’ with
‘wellbeing’.

Sections:
e 136D
e 140AB
e 140AC
o 140AF
s Dictionary —

‘prohibiting event’.

Sections:
+ 9
14
15
17
18
20
23
25
27
29
30
31
32
34
37
38
41
45
51AA
51AC
51AD
51AE
51AF
51AG
51AH
51Al
51AJ
51AK
51AL
51AM
51F
51Q
51V
51VA
51ZE
5121
52
65
65A
658
65C
65D
67
67A
117
120
159
171
173
174
195
205
210
Dictionary — ‘long-
term guardian’,
‘parent’, ‘relevant
child’, temporary
custody order’ and
‘fransition order’.




Court Services

Purpose

Represent the Director-General in court and Tribunal matters involving
children and young pecple and promote high quality service delivery to courts
and the Tribunal on a statewide basis through the provision of expert advice
and training, contribution to policy and practice development, and monitoring
of practice and trends.

Function

1.

2.

8.

9.

Represent the Director-General in Childrens’ Courts, the Family Law
courts and higher courts in child protection matters.

Manage contested child protection matters and coordinate Crown Law
representation.

Manage the department’s dealings with the Queensland Civil and
Administrative Tribunal (QCAT) in relation to review applications.

Coordinate the department’s implementation of the Magellan case
management model (Family Court).

Coordinate the department’s response to applications for Special
Medical Procedures in the Family Court.

Act as the State Central Authority under the Hague Convention on the
Civil Aspects of International Child Abduction.

Manage intercountry requests in child protection and act as the State
Central Authority under the Hague ‘Child Protection’ Convention.

Coordinate all requests as per the Protocol for the Transfer of Child
Protection Orders and Proceedings and Interstate Assistance.

Process subpoenas for all departmental files.

10. Provide expert consultation and advice to other departmental staff on

court and Tribunal practice issues.

11.Resource and support the statewide network of Court Coordinators.
12. Assist departmental staff to develop skills in court work through

provision of high quality training.

13. Liaise with key stakeholders and contribute to the development of

policy and practice standards.

14. Monitor statewide practice standards and trends.




Structured Decision Making

Structured Decision Making (SDM) is a major practice initiative, implemented
across Queensland in 2005 to assist Department of Communities practitioners
in making decisions about children, young people and families.

Developed by the Children’s Research Center (CRC), SDM incorporates a set
of evidence-based assessments and decision-making guidelines designed to
provide a higher level of consistency and validity in the assessment and
decision-making process. It also is a method for targeting resources to
families that are most likely to subsequently abuse or neglect their children.
The term practitioner is used to reflect that SDM assessments are to be used
by professional departmental officers.

SDM is not intended to make decisions. It assists decision-making by allowing
practitioners’ to organise facts and evidence gathered, and is used in
conjunction with the practitioner's professional judgement. This leads to a
recommendation for action that must subsequently be approved by a line
manager (team leader).




EVIDENCE

Court Coordinator
Induction Training

March 2010

Chitd Protection Act 1999 (Qld)

105 Evidence

(1) ina proceeding, the Childrens Court is not bound by the rules of evidence,
but may inform itself in any way it thinks appropriate.

(2) I, on an apptication for an order, the Childrens Court is to be satisfied of a
matter, the court need only be satisfied of the matter on the balance of
prohabilities.

.




QCAT Act 2009 (Qld)

28  Conducting proceedings generally

() .
(3 In conducting a proceeding, the tribunal—
{a) must observe the rules of naturai justice; and
s} is not bound by the rules of evidence, or any practices or
procedures applying to courts of record, other than to the
extent the tribunat adopts the rules, practices or procedures;
and
(€  mayinform itself in any way it considers appropriate; and
()

Domestic and Famlly Violence Protection Act 1989 (Qld)

84  Evidentiary provision

(..

In any proceeding with the view to—

(a) making a protection order or a temporary protection order;

()

the court or magistrate may infarm itself, himself or herself in such
manner as it or the magistrate thinks fitand is not bound by the rules
or practice as to evidence.




93
(.)
(3)

(4)
(...)

.

215

&)

Children and Young Persons (Care and Protection) Act 1998 (NSW)

General nature of proceedings

The Children's Court is not bound by the rules of evidence unless,
in relation to particular proceedings or particular parts of
proceedings before it, the Children's Court determines that the
rules of evidence, or such of those rules as are specified by the
Children's Court, are to apply to those proceedings or parts.

In any proceedings before the Children's Court, the standard of
proof is proof on the balance of probabilities.

Children, Youth and Families Act 2005 (VIC)

Conduct of proceedings in Family Division

The Family Division—

(a) must conduct proceedings before itin an informal manner; and
(b)  must proceed without regard to legal forms; and

(©) must consider evidence on the balance of probabilities; and

(d) mayinform itself on a matter in such manner as it thinks fit,
despite any rules of evidence to the contrary.




45
€]

2

Children’s Protection Act1993 (SA)

Evidence etc
in any proceedings under this Act—

(@ the Court is not bound by the rules of evidence
but may inform itself as it thinks fit; and

{b) the Court must act according o equity, good
conscience and the substantial merits of the case
without regard to  technicalities and legal forms.

A fact to be proved in proceedings under this Act is sufficiently
proved if proved on the balance of probabilities.

(2)

&)

{4)

151

Children and Community Services Act 2004 (WA)

. Courtnot bound by rules of evidence

() :

In protection proceedings the Court is not bound by the rules of
evidence, but may inform itself on any matter in any manner it
considers appropriate.

Without limiting subsection (2), evidence of a representation about a
matter that is relevant to the protection proceedings is admissible
despite the rule against hearsay.

The Court may give such weight as it thinks fit to evidence admitted
under subsection (3).

Standard of proof
The standard of proof in protection proceedings is proof on the balance
of probabilities.




39.
()
@

{.)

42.

Community Welfare Act 2008 (NT)

Powers of Court at hearing of application

In hearing an application under this Part the Court is not bound by the
rules of evidence but may inform itself on any matters it thinks fit.

Proof of need of care

The burden of proving that a child is in need of care in an application
under this Part lies on the Minister and the standard of proof is on the
balance of probabilities.

195

197

Children, Young Persons and Their Children Act 1989 (NZ)

Evidence

Subject to sections 65 and 198 of this Act, in any proceedings
under Part 2 or Part 3A of this Act the Court may receive any
evidence that it thinks fit, whether it is otherwise admissible in
a Court of taw or nof.

Standard of proof

Subject to section 198 of this Act, the standard of proof applying
in any proceedings under Part 2 or Part 3A of this Act

shall be the standard of proof applying in civil proceedings.




Child Protection Act 1999 (Qld)

105 Evidence

(1) In a proceeding, the Childrens Court is not bound by the rules of evidence,
but may inform itself in any way it thinks appropriate.

(2) W, on an application for an order, the Childrens Court is to be satisfied of a
matter, the court need only be satisfied of the matter on the balance of
probabilities.

Strict rules No rules

Some rules




Discretion

FUNDAMENTAL CONCEPTS

Admissibility

g
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FUNDAMENTAL CONCEPTS

Relevance

Evidence must be relevant to the key matters to be proved

Making of child protection order
The Childrens Court may make & child pretection arder only if itis satisfied—

() the child is a chiid in need of protection and the order is appropriate and desirable forthe child’s protection; and

(&) there is a case plan forthe child--
0] that has been developed of revised under part 34; and
(i) that is apprapriate for meeting the child’s assessed protection and care needs; and

3] ifthe making ofthe order has been contested, a conference hetween the partjes has been held or reasonable attampts
to hold a conference have been made; and

(e the child's wishes orviews, if able to be ascertained, have been made known to the court; and

() {he protection sought te he achleved hy the order [ unlikely to be achieved by an orderunder this part on less intrusive
erms.

The court must not make a child protection order unless a copy ofthe child's case plan and, i1t is a revised case plan, a copy of the
report about the last revision under section 51X have been filed in the count.

Also, befare making a child protection ordet granting custody or guardianship of a child to a person other than the chief executive, the
colrt must have regard t0 any report given, of recommendation made, to the court by the chief executive about the person, including a
report about the person's criminal history, domesticviolence history and traffic histery. 20

In addition, before making a chiid protection order granting long-term guardianship of a child, the court must be satisfied—

(a) there is no parent able and willing to pretect the child within the foreseeable future; or

o) the child’s need for emotional security will be best met in the long-term by making the order.

Further, the court must not grant tong-term guardianship of a child ta—

) a person who is not & member of the child's family unless the child is already in custody or guardianship under a child
protection order; or

ib) the chief executive if the court can properly grant guardianship to another suitable person.

This section does not apply to the making of an interim order under section 67




Key Issues in the Contest
Evidence of farm and risk of harm

10 Who is a child in need of protection
A child in need of protectionis a child who—

@ has suffered harm, is suffering harm, or is at unacceptable risk of
suffering harm; and

(b) does not have a parent able and willing to protect the chiid from the
harm.

9 Whatis hAarm

(1} Harm, to a child, is any detrimental effect of a significant nature on
the child’s physical, psychological or emotional wellbeing.

(2) It is immaterial how the harm is caused.

(3} °  Harmcan be caused by—

(a) physical, psychological or emotional abuse or neglect; or
(b} sexual abuse or exploitation.

/ |

Key Issues in the Contest
Evidence of no parent willing and able to protect

10 Who is a child in need of protection
A child in need of protectionis a child who—

(@ has suffered harm, is suffering harm, or is at unacceptable risk of
suffering harm; and

(b) does not have a parent able and willing to protect the child from the
harm,

9 Whatis Aarm

(1} Harm, to a child, is any detrimental effect of a significant nature on
the child’s physical, psychoiogical or emotional wellbeing.

(@ It is immaterial how the harm is caused.

(3} Harm can be caused by—

(a) physical, psychological or emotional abuse or neglect; or
(b) sexual abuse or exploitation.

.




Q)]
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Key Issues in the Contest
Evidence of case pianning

Is there a case plan appropriate to address the child oryoung persons needs?

5iB  Whatls a case plan

A case planfor a child is a written plan for meeting the child’s protection and care

needs.

A case plan may inciude any of the following matters—

@
(b}

e}
(d}
()

a goal or goals to be achieved by implementing the plan;

arrangements about where or with whom the child will live, including
interim arrangements;

services to be provided to meet the child’s protection and care needs and
promote the child’s future wellbeing;

matters for which the chief executive will be responsible, including
particular support or services;

the child’s contact with the child's family group or other persens with whom
the child is connected;

arrangements for maintaining the child’s ethnic and cultural identity;
matters for which a parent or carer will be responsible;
a proposed review day for the plan.

Key Issues in the Contest
Evidence of least intrusive order

10



Other issues to be satisfied
Evidence required...

Has a Family Group Meeting been held?
Has a Court Ordered Conference been held?
Is there a current Case Plan and if necessary a Review Report filed in Court?

Have the child’s views and wishes been made known to the Couri?

FUNDAMENTAL CONCEPTS

Categories of evidence
Direct
Indirect
Admissions
Lay and Expert Opinion

11




An CSO applicant for a CAO sets out the grounds for her application as
follows:

Current Child Protection Concerns:

The Caloundra Child Szfety Service Centre recelved a notification on the gth January, zo10 in relation to Peter|ones.
The child was presented to the emergency department of the Redcliffe Hospital with head injuries and significant
briising to his body. The injuries were of a serfous nature and the child was immediately transfemed to the Mater
Children’s Hospital, where he was admitted to the intensive care unit for treatment.

The child’s father, Barry Jones and his partner, DenTse Sutton advised me that at the time the injuries occurred they
were in the living roam of their home. They heard a crash from the kitchen and when they went to investigate the
noise they found the child lying on the ground amongst & number of grocery items. The child appeared o be having a
seizure. The father and his partner explained that it appeared that the child had fallen whilst trying to climb up on his
high chair to get some faod. The father advised that he catled an ambulance immediately given that the child was
“fitting™.

QOn the 1ath January, 2010 Dr. Lewis from the Mater Children’s Haspital advised me that the child’s injuries on
admission included:

A subdural haemorrhage.

Retinal haemerrhaging in both eyes.

Bruising to the left side of the face, this was estimated to be approximatety two days old.
Bruising to left side of the body, this was estimated to be approximately two days ald.

He also informed me that the Tnjuries to the child are considered to be non-accidental. This preliminarily finding is
based on a CT scan and professional opinion that the child suffered a severe blow to the head, 24 to 48 hours priorte
his presentation at the Redcliffe Hospital. Dr. Lewis also indicated to me that the retinal haemarrhaging is consistent
with the child being severely shaken.

()

A CSO applicant for a CAO sets out the grounds for her application as
fotlows:

Current Child Protection Concerns:

The Caloundra Child Safety Service Centre received a notification en the gth January, 2010 in relation te Peter jones.
The child was presented to the emergency department of the Redcliffe Hospital WiR‘I head injuries and significant
bruising to his hodr The injuries were of a serlous nature and the child was immediately transferred te the Mater
Children’s Hospital, where he was admitted to the intensive care unit for treatment.

- The child’s father, Barry jones and his partner, Denise Sutton advised me that atthe time the injuries occurred they
were in the living reom of thelr home. They heard 2 crash from the kitchen and when they went to investigate the
nolse they found the chifd lying on the ground amangst a number of grocery items. The child appeared to be having a

seizure. The father and his partner explained that it appeared that the child had fallen whilst trying te climb up on his
high chair ome food. The father advised that he cailed an ambulance immediately given that the child wes

“fitting".

On the 11th January, 2010 Dr. Lewis from the Mater Children’s Hospital advised me that the child's injuries on
admission included:

A subdural haemorrhage.

Retinal haemorrhaging in both eyes.

Bruising to the left side of the face, this was estimated to be approximately two days old.
Bruising to left sTde of the body, this was estimated to be approximately two days old.

He aiso informed me that the injuries to the child are considered to be non-accidental. This preliminarily finding is
based on a CT scan and professional opinion that the child suffered a severe blow to the head, 24 to 48 hours prier to
his presentation at the Redcliffe Hospital. Dr. Lewis also indicated to me that the retinal haemorrhaging is consistent
with the child being severely shaken.

£
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A CS0 applicant for a CAO sets out the grounds for her application as
follows:

Current Child Protection Concerns:

The Caloundra Child Safety Service Centre received a notification on the gth January, zo10 in relation to Peter Jones.
re ented to the emergency department of the Redcliffe Hospitat w uries and significant
transferred to the Mater

1 serfous nature and the child was

The child's Father, Barry Jenes and his partner, Denise Sutton advised me that at the time the injuries occurred they
were in the living room of their home. They heard a crash from the kitchen and when they went to Investigate the
noise they found the chitd lying on the %round amongst a number of grocery items. The child appeared to be having 2
seizure. The father and his partner explzined that it appeared that the child had fallen whilst trying to climb up on his
hr\'gh chair to get some food. The father advised that he called an ambulance immediately given that the child was
“fitting”.

On the 11th January, 2010 Dr. Lewis from the Mater Children’s Hospital advised me that the child's injuries on
admission included:

A subdural haemorrhage.

Retinal haemorrhaging in both eyes.

Bruising to the lefi side of the face, this was estimated to be approximately two days old.
Bruising to left side of the body, this was estimated to be approximately two days old.

He aiso informed me that the injuries to the child are considered to be non-accidental. This preliminarily finding is
based on a CT scan and professional opinion that the child suffered a severe blow to the head, 24 to 48 hours priorto
his presentation at the Redcliffe Hospital. Dr. Lewis also indicated to me that the retinal haemorrhagingis consistent

with the child being severely shaken.

(.

FUNDAMENTAL CONCEPTS

Issues of direct/indirect evidence go to -
Weight
or

Persuasiveness

Has the Department adduced the best and most direct
evidence available?

13




105
6]

(2)

FUNDAMENTAL CONCEPTS

Standard of Proof

Child Protection Acf199% (Qld)

Evidence

in a proceeding, the Childrens Court is not bound by the rules of evidence,
but may infarm itself in any way it thinks appropriate.

If, on an application for an order, the Childrens Court is to be satisfied of a
matter, the court need only be satisfied of the matter on the balance of
probabilities. '

14



STANDARDS OF PROOF

Beyond reasonable doubt
VS

Balance of probabilities

Briginshaw Standard

The degree of satisfaction demanded may depend on the nature of the issue.

“Except Upon criminal issues to be proved by the prosecution, it is enough
that the affirmative of an allegation is made out to the reasonable satisfaction
of the tribunal. But reasonable satisfaction is not a state of mind that is
attained or established independently of the nature and consequence of the
fact or facts to be proved. The seriousness of an allegation made, the inherent
unlikelihood of an occurrence of a given description, or the gravity of the
conseguences flowing from a particular finding are considerations which must
affect the answer to the guestion whether the issue has been proved to the
reasonable satisfaction of the tribunal. In such matters "reasonable
satisfaction” should not be produced by inexact proofs, indefinite testimony,
or indirect inferences.”

.

Briginshaw v Briginshaw (1938) 60 CLR 336 per Dixon )

15




—

Re H & Ors (minors)

“The balance of probability standard means that a court is satisfied an event
occurred if the court censiders that, en the evidence, the occurrence of the
event was more likely than not. When assessing the probabilities the court
will have in mind as a factor, to whatever extent is appropriate in the
particular case, that the more serious the allegation the less likely it is that
the event occurred and, hence, the stronger should be the evidence before
the court concludes that the allegation is established on the balance of
prabability. Fraud is usually less likely than negligence. Deliberate physical
injury is usually less likely than accidental physical injury. A stepfather is
usually less likely to have repeatedly raped and had non-censensual orat sex
with his under age stepdaughter than on some occasion to have lost his
temper and slapped her. Built into the preponderance of probability standard
is a generous degree of flexibility in respect of the seriousness of the
allegation.”

Re H & Ors (minors)[1995] UKHL 16 per Lord Nichotls of Birkenhead

H v Chief Executive Department of Communities

“The Children’s Court has to be satisfied on the balance of
probabilities, however, it is accepted for the purposes of this
application that the more serious the question, the more cogent the
evidence needs to be.”

H v Chief Executive Department of Communities [2005] QDC
{(unreported) (25 November 2005), per Richards DCJ

16



TK v Kemp & Ors(2009)

“It is accepted that in this case the civil standard of proof is required, that is,
the Department must prove on the balance of probabilities that the child is a
child in need of protection. Where there are incidents which amount to
criminal atlegations the Briginshawtest will apply [Briginshaw v Briginshaw
(1938) 60 CLR 336 at 362]. However, the allegations here are not that the
child is being physically abused. The concern is that the injuries are too
prevalent for a child who at, three and a half years of age, requires close
supervision. The child has been described as being very active and a very
active child will be injured from time to time in the normal rough and tumble
of living. However, it is the job of the child’s carer to ensure that the
oppattunity for injury is limited and that the child can explore his environment
safely. Itis of significance to note that the child has not suffered any
sighificant injuries since he was taken into care.” [at 21]

TK v Kemp & Ors {District Court of Queensland, unreported, 7 September
2009, No 8 of 2009) per Richards DC|

< The Sliding Scale >
Intrusiveness ofthe Order
TAO/CAD PSO/Directive STC STG LTG
Finality of the decision
Interim Final

Nature of issue - allegations of criminality

17




Interim Hearing

“However, short of a complete hearing of all of the evidence, which is still
taking place, there is little else that could have been done, A temporary
protection order functions rather like an interim or interlocutory injunction, or
an interim order for custody, to maintain the status quo pending the
determination of the proceedings for final relief, in which it is common
practice to continue the relief until those proceedings are completed. Unless
persuaded to discharge or vary the protection order at that stage, itis not easy
to see what else the magistrates could on the evidence before them have
done but to extend the temporary order until the hearing was concluded and
the application finally determined. Contrary to the husband's assertion before
us and to the magistrates, there is no reason to suppose that the materiat on
which the wife relied was completely fabricated. Indeed, the purpose of that
hearing, which is not yet concluded, is to determine where the truth lies”

Bell v Bay-fespersen [2004] QCA 68 per McPherson JA

=

Seriousness of the consequences

On appeal, His Honour stated that “it by no means appears from the magistrate’s reasons for his
decision that he was satisfied to the requisite standard of proof, Even assuming that standard to be
no higher than the ordinary civil standard of satisfaction on a balance of probabiities, what his
worship said was:

“There seems to have been no significant improvement in the behavioural pattern of the child, and
perhaps to that extentthe child could be said to have been neglected by the lack of proper care.”

“Something more is needed than a bare possibility (“perhaps”) that some freatment, not necessarily
clrative, has “to an extent” been neglected before the court takes a child from the care of 3 person-

The appeat decision thus clearly contemplates that the standard should be at the higher end of the
scale in relation to the making of an order that would have the effect of removing a child from the
care of a person {the grandmother) In whaose care the child had been for 10 years and with whom the
child had & strong attachment.

Dunnett v Gebers & Anor: ex parte Dunnett 119971 QCA o56 per McPherson JA

18



A Problem...
note the dissenting opinion in Re #

“This seems to me to be a strong argument in favour of making the threshold
lower rather than higher. it would be a bizasre result if the more serious the
anticipated injury, whether physical or sexual, the more difficult it became for
the local authority to satisfy the initial burden of proof, and thereby ultimately,
if the welfare test is satisfied, secure protection for the child.”

Re H & Ors (minors}[1995] UKHL 16 per Lord Lloyd of Berwick dissenting

SRG v PGB(1988)

“In all the circumstances, including both the gravity of the
consequences if the order sought is made, and the gravity for the
future welfare of the children ifit is not, | consider that the order for
care and protection ought to be made.”

SRG v PGB {1988) 12 Fam LR 225 at 235 (per McPhersen J)

19




Pv((1987)

“The reference to Briginshaw, supra suggests that perhaps the magistrate
again has permitted himself to fall into the error of having regard to the
seriousness of the allegations from the point of view of the father, The father,
however, was not on trial. These were not commiittal proceedings against
him. What the magistrate had before him were proceedings in the nature of
an inquiry to determine, whether, in substance, it was in the child’s interests
that she be no longer required to live in the home with her father because of
his sexual misconduct towards her. It certainly was a most serious matter.
The seriousness, however, with which the magistrate was concerned, or
should have been concerned, was the seriousness of the child’s welfare — not
the seriousness of possible criminal proceedings against the father.”

Pv C(1987) 11 Fam LR 896 (per Allen )

'BURDEN OF PROOF

He who asserts must prove
&
Reversal

20



Statutory Presumption & Reversal of Onus

Community Welfare Act 2008 (NT) .

39.
(1)

(@)
G

42.

Powers of Court at hearing of application

At the hearing of an application under this Part, the Court may, in addition to any other

powers it has -

(@) require the person having the custody of the child at the time to account fer the
tause of an injury which is a ground for the application; and

(b admit as evidence the finding that any other child in the care of the  person having

the custody of the chiid in relation to whom the application is made has suffered

maltreatment. ’

in hearing an application underthis Part the Court is not bound by the rules of evidence but

may inform itself on any matters it thinks fit.

Proofof need of care
The burden of proving that a child is in need of care in an application under this Part lies on
the Minister and the standard of proof is on the balance of probabilities.

Statutory Presumption & Reversal of Onus

Children and Young Persons (Care and Protection) Act1998 (NSW)

106A  Admissibility of certain otherevidence

[V

(2
3

The Children's Court must admit in proceedings before it any evidence adduced that a parent or primary
care-giver of & child oryoung person the subject of a care application:
(&) is a person:
0] from whose care and protection a child or young person was previously removed by a
court under this Act or the Children (Care and Protection) Act 1987, of by a court of
another jurisdiction under an Act of that jurisdiction, and
(i} to whose care and protection the child or young person has not been
restored, or
b} is a person who has been named or otherwise identified by the coroner or a police officer
{whether by use of the term "person of interest” or otherwise) as a person who may have been
involved in causing a reviewable death of a child or young person.
Evidence adduced under subsection {1} is prima facie evidence that the child or young person the subject of
the care application is in need of care and proteciion.
A parent or primary care-giver in respect of whom evidence referred to in subsection (1) has been adduced
may rebut the prima Facie evidence referred to in subsection (2) by satisfying the Children's Court that, on
the balance of probabilities:

(a) the circumstances that gave rise ta the previous removal of the child oryoung  person concerned
no longer exist, or
{b) the parent or primary care-giver concerned was not involved in causing the relevant reviewable

death of the child or young person, as the case may require.

21




Tacit Reversal of Onus

“l would accept that his Honour's judgment cauld have been more felicitously
expressed. But when itis read as a whole and in the context of the paragraphs which
bath preceded and succeeded it, there can be no doubt that his Honour consciously
placed the ultimate burden of praving on the balance of probabilities that sexual
contact was the cause of Sophie’s infection wholly upon the Director-General.

Given the father's denial of sexual contact upon the basis of the bathing/towelling
scenario, his Honour's rejection of it clearly left the father's denial, as he described it,
“compromised’.

| therefore do not accept that at his Honour was shifting the burden of proving that
Sophie’s infection was caused by non-sexual means to the father or, to put the matter
anotherway, that he placed upon the fatherthe burden of disproving that the infection

was caused by sexual means. ©

Re Sophie (No. z) [2005] NSWCA 89 per Tobias JA

Other Tacit Reversals

A parent’s failure to engage can and usuallyis led in evidence to invite the inference
that:

+» aparent has failed to take responsibility for claimed concerns; or

.,
o

lacks insight into the nature of the concerns; or

< refuses to accept the validity of the concerns; or

% is unableto acknowledge their role in causing the harm;
< all of the above,

by way of founding a conclusion that the parent lacks the willingness and/or ability ta
protect the chiid from harm.

.




Errors in Evidence Gathering

% Insufficient factual description — be emphaticaily descriptive (whether it is in the
hody of an affidavit or an exhibited CP history)

% Opinionated “expert” type statements that are not supported by factual
description (be careful of adjectives such as “alcoholic”, “addicted”, “violent”,

” e

“avasive”, “aggressive” if you haven’t laid a factual platform)

# Insufficient corroborative material — inadequate use of Chapter 5A provisions or
subpoenas or failing to obtain updated material immediately prior to trial

4 Failing to call a relevant witness or to subpoena relevant decumentary material
{fones v Dunkel(1959) 101 CLR 298) — a failure to adduce evidence (je call a
witness or tender evidence) in support of an allegation may lead the Court to draw
an adverse inference that the uncalted evidence would not have supported your
case, particularly where the evidence was reasonably available to you.

Practice Notes

Queensland Police Service

-issues re completeness of records and focation of evidence (esp s
93A ICARE ROl video and audio, police notebooks)

Queensland Health

- database issues (advise them of locality/hospitals/regions if
known)

Education Queensland
- holidays (subpoenae to produce/attend and give evidence)

23
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Queensland Government
Department of Communities

Referral Summary of Family Law/Child Protection

Date:

Interface Matters

CSSC making referral:

‘Subject Child/ren

Names/DOB:

Indigenous status:

Family Details

Mother:

Father:

Other;

Are the parents legally rep?
Please provide details, including
ph,email, fax efc

Current Status of Children

Interim orders:

Current Placement:
{Carer, duration etc)

Children’s Court Status

Court:

Current order/app:

Parents contesting etc:

Next mention date:

FGM/COC/Sep Rep:
{please provide contact details for
Sep Rep)

Case Nanagement_

What CSSC holds case

management/case work?
FPlease list people, roles & contact
details (CSQ/TL/CC)

_Family Court Order:

Do you have a copy of the
orders?

Date of existing order

Details of existing order

Does the existing order include
any other parties other than

Please ensure you forward all relevant documentation with_this form. A co

of the application and any orders would be

relevant — you may also want to_include the Children's Court material. This will help Court Services in determining what

response the depadment may take in respect of this matter in the family law jurisdiction. Thankyou.




the parents?

Do you have a copy of the |:| Yes : |:| No
current application?

Details of the application. For
example: orders being sought
(recovery, initial, variation)
Have the CSSC provided any
commitment to either party
with respect to the family court
application etc

If so, please outline information
provided (including date) to the
party/s and attach letter.

Have any other parties filed
material? If so, please provide
details.

File number:

 Department’s position
Does the departmenthavea | [ | ves D No

interim/final orders sought by

the applicant in the family court
proceedings? '
Outline the assessment
undertaken to support the
position

Case plan (when is this due for
review, progress with case
plan goals etc)

Contact arrangement (please
outline how this is progressing)
Please outline your views with
respect to orders the family
court may make in relation to
contact between the child/ren
and parties

If forwarding material to court services please outline documents attached:

For example:
¢ |nitiating applicationof ....................... dated

e Affidavitof ........................dated

Please ensure you forward all relevant documentation with this form. A copy of the application and any orders would be
relevant — you may also want to include the Children's Court material. This will help Court Services in determining what
response the department may take in respect of this matter in the family law jurisdiction. Thankyou.




INITIATING APPLICATION (Family Law)

Filed in: COURT USE ONLY
[] Family Court of Australia ClientID
] Family Court of Western Australia File Number
< Federal Magistrates Court of Australia Filed at
Other (specify):
= (specity) Filed on
Court location
IMPOR"'FAITIT:.Information for respondents to Court date
the application is on page 10.
Time
Type of hearing
STORM NORMAN
Applicant’s Name
Father
PEITA PATTA
Respondent’s Name
Mother

DEPARTMENT OF CHILD SAFETY

Part A: The orders sought

Type of orders sought (mark ail boxes that a‘pply)

4 Children (parenting) ] Financial (property and/or mainfenancé)
] Child support ] Other (specify):

] Declaration

Filed on behalf of: The Applicant

Prepared by  Erma Lawyer Lawyer’s Code
Name of law firm  Family Matters Lawyers '

Address for service in Australia North Quay

Brisbane State QLD Postcode 4001
Email* DX
Tel Fax* Attention

* Please do not include email or fax details unless you are willing to receive documents from the
Court and other parties in that way.
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Final orders SOllght (state precisely and briefly the final orders sought by the applicant — give a numbher to each order
sought)

1. That the child Star Jasmine Patta Norman (DOB: 17/01/07) and Moon Ray Patta Norman
(DOB: 9/11/04) live with the Father, Storm Norman.

2. That the Father have sole long term responsibility for the major long term decisions in relation to
the children, including, but not limited to, the school or schools that the children are to attend;
the religious instruction and upbrining of the children; and the medical and psychological

treatment of the children.

3.  That the children spend time with and communicate with the Mother, supervised by the

Maternal Grandmother, at such times as ordered by the Court.

Interim or procedural orders SOllght (These orders can only be sougbt in this form if you are seeking tinal orders

as well; otherwise, leave blank. State precisely and briefly the orders sought — give a number to each erder sought.)

1. As above
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Part B: Details of the Parties
Details of Applicant/s

Family name as
used now

Given names
Sex

Residential
address
(incl postcode)

Telephone number
(home and mobile)

Date of birth
{day / month / year)

Usual occupation

Mark box as
applicable for
each applicant

Description

Is an interpreter
required?

*Is the applicant
of Aboriginal
and/or of Torres
Strait Islander
origin?

Applic'ant 1

Applicant 2

NORMAN

STORM

<] male [ ] female

[ ] male [ ] female

124 Gladstone Road, Brisbane, QLD

07 3216 8964 -

24/10/1971

Labourer

<] present in Australia

[ ] ordinarily resident in Australia
X an Australian citizen

[ ] domiciled in Australia

present in Australia

an Australian citizen
domiciled in Australia

ordinarily resident in Australia

X husband/father [ | wife/mother

[ ] party to a de facto relationship that
has broken down

[ ] Other (specify):

Dooon

has broken down
Other (specify):

[]

husband/father [ | wife/mother
party to a de facto relationship that

X No [] Yes. If Yes, state
language & dialect:

[] No [] Yes. If Yes,
language & dialect:

state

<] No
[ ] Yes Aboriginal

[ ] Yes Torres Strait Islander

[ ] Yes Aboriginal and Torres Strait
Islander

[ ]No
[ ] Yes Aboriginal

[ ] Yes Torres Strait Islander
[[] Yes Aboriginal and Torres Strait

Islander

*Y ou are not required to answer this question, but it will greatly assist the Court if you do. The information sought is being collected to
assist the Court in planning and delivering client services. It is possible that you may be contacted to participate in a review of a
particular aspect of the Court’s services, although your right not to participate will be respected. The information you provide may be
shared with researchers approved by the Court, and may be included in publications in statistical form in a way that docs not identify

you.
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Details of Respondent/s

Family name as
used now

Given names
Sex

Residential

address
(incl postcode)

Date of birth
(day / month / year)

Usual occupation

Mark box as
applicable for
each respondent

Description

Is an interpreter
required?

*Is the respondent
of Aboriginal
and/or of Torres
Strait Islander
origin?

Respondent 1

Respondent 2

PEITA Director-General
Department of Communities
PATTA
[ ] male X female [ ] male [ ] female
Unknown Court Services Unit
Level 13, 30 Makerston Street
Brisbane QLD 4000
16/08/1976 / /

Unemployed

present in Australia

ordinarily resident in Australia
an Australian citizen
domiciled in Australia

present in Australia
ordinarily resident in Australia
an Australian citizen

domiciled in Australia

husband/father [X] wife/mother

party to a de facto relationship that
has broken down

OOHXOn

husband/father [ | wife/mother

party to a de facto relationship that
has broken down

OO0 ODogoot

[ ] Other (specity): Other (specify):
[X] No [ ] Yes. If Yes, state No [ ] Yes. If Yes, state
language & dialect: language & dialect:

[X] No
[ ] Yes Aboriginal
[ ] Yes Torres Strait Islander

[ ]Yes Aboriginal and Torres Strait
Islander

[ ]No
[]Yes Aboriginal
[ ] Yes Torres Strait Islander

[ ] Yes Aboriginal and Torres Strait
Islander

* You are not required to answer this question, but it will greatly assist the Court if you do. The information sought is being collected to
assist the Court in planning and delivering client services. It is possible that you may be contacted to participate in a review of a
particular aspect of the Cowrt’s services, although your right not to participate will be respected. The information you provide may be
shared with researchers approved by the Court, and may be included in publications in statistical form in a way that does not identify

you.
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Part C: Relationship of Parties

Date parties commenced to
live together (day / month / year)
Date of marriage

{day / month / year)

Place of marriage
{town, city, country)

Date of final separation
{day / month / year)

Date of divorce
{day / month / year)

12712 /1993 or| | Notapplicable
01/07/1999 or|_| Not applicable
Brisbane or[_| Notapplicable -
12/02 /2006 or[ | Not applicable
25/02/2007 or | Not applicable
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Part D: Children

(Complete details for each child. If more space is required for extra children, attach an extra page)

Family name

Given names

Date of birth
(day / month / year)

Sex

Mother’s family name
Mother’s given names
Father’s family name

Father’s given names

With whom does the
child live?

Family name
Given names

Date of birth
(day / month / year)

Sex

Mother’s family name
Mother’s given names
Father’s family name

Father’s given names

With whom does the
child live?

Child 1 Child 2
NORMAN NORMAN
STAR JASMINE PATTA MOON RAY PATTA
17 /0172001 g/11/2004
[ ] male X female X male [ ] female
PATTA PATTA
PIETA PIETA
NORMAN NORMAN
STORM STORM
FATHER FATHER
Child 3 Child 4
/ / / /
[ ] male [] female [ ] male [ ] female

Part E: For applications for parenting orders

Has the applicant obtained a
certificate from a registered family
dispute resolution practitioner?
(Refer to section 601 of the Family

Law Act 1975).

X No

of this form.

If yes, attach a copy of the certificate to this application and go to Part F

If no, to ebtain an exemption from filing a certificate you must either
complete and file the form Affidavit - Non-Filing of Family Dispute
Resolution Certificate or include the factval basis for the exemption in
the affidavit you file in support of any order you are seeking.
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Has the applicant received advice D No [] Yes
from a family counsellor or a family
dispute resolution practitioner about
the services and options (including
alternatives to court action) available
in circumstances of abuse or
violence? (Refer to section 60J of the
Family Law Act 1975).

Part F:  Other court cases and orders

Ongoing cases

Are there any ongoing cases in this |[ | No < Yes

or any other court about family law, If yes, provide the following details for each ongoing case. {Attach extra pages
child support, family violence or as required.)

child welfare issues that involve any
of the parties or children listed in
this application?

Court name and place ' BRISBANE CHILDRENS COURT
Next Court date | 6/11/2008
Names of parties AS ABOVE

State the nature of the orders sought| CHILD PROTECTION APPLICATION

{eg properly settlement, parenting orders, child
support)

Existing orders, agreements or undertakings

Are there any existing orders, [] No [X] Yes

agreements, parenting plans or It yes, either attach copies of any orders, agreements, parenting plans or
undertakings to a court about undertakings or provide details befow.

family law, child support, family (If there is more than one order etc, attach extra pages as required.)

violence or child welfare issues
concerning any of the parties or
children listed in this application?

Court name and place Rockhampton
Date 01/04 /2008
Names of parties to the order, As per application
agreement, parenting plan or

undertaking
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Part G: For property and/or spouse/de facto partner

maintenance applications

If the parties were in a de facto relationship that has broken down, complete Part H)

Have the parties entered into a financial agreement or a part VIIIAB
Financial Agreement under the Family Law Act 1975 or under any
relevant state or territory legislation?

If either party has a superannuation interest, have the parties
entered into a binding superannuation agreement in relation to that
superannuation interest?

Is any party currently bankrupt or currently a debtor in
bankruptcy proceedings started by either a creditor’s petition or a
debtor’s petition or currently a debtor subject to a personal
insolvency agreement?

Is there a proceeds of crime order or current forfeiture application
in relation to any of the property of any of the parties?

[] No

[] Yes

[] Yes

[] Yes !

[] No

if yes, attach a sealed copy of
the order or application..

[] Yes

Part H: De facto relationship jurisdiction — financial

CAUSES (subscction 4(1) of Family Law Act 1975 defines de facto relationship cause)

Complete all the boxes below if relying on the Court’s jurisdiction to make orders for the benefit of -

party to de facto relationship that has broken down.

Entitlement to apply and geographic requirements

(a) Did yoﬁr de facto relationship break down on or after 1 March
2009?

(b) Is the period or the total of the periods of the de facto
relationship at least 2 years?

(c) Is there is a child of the de facto relationship?

(d) Has the applicant made substantial contributions and a failure
to make an order or declaration would result in serious injustice to
the applicant?

[ ] No

[] Yes

[] Yes

[] Yes

[] Yes

Page 8 of 11



() Is, or was, the relationship registered under a prescribed lawof |[[ ] No [ ]| Yes
a State or Territory of Australia?

(f) Were both parties to the relationship ordinarily resident in one or| ] No [] Yes
more of the Australian Territories or New South Wales, Queensland,
Victoria or Tasmania for at least one third of the domestic
relationship, or at the date the relationship broke down?

(g) Did the applicant make substantial contributions in one or more| [ ] No [ ] Yes
of the Australian Territories or New South Wales, Queensland,
Yictoria, or Tasmania?

PartI:  Cross-vested jurisdiction

{Complete only if relying on cross-vested jurisdiction. Note: An affidavit must be filed — see Rule 4,06 of the Family Law Rules
2004)

If relying on a cross-vesting law,
specify the Territory law relied on

PartJ: Lawyer’s declaration

If the applicant is filing this application without a lawyer, this part need not be completed.
However the applicant should obtain a copy of the information brochure Marriage, Families and
Separation from Court staff when filing the application. If a lawyer is filing the application, then the
lawyer must give the applicant a copy of the brochure and sign the following declaration.

I gave the applicant(s) a copy of the Family Law Courts’ brochure Marriage, Families and Separation.

© Signature of lawyer

Full name of lawyer:

Date: / /
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Part K: Affidavit of Applicant(s)

Affidavits must be sworn or affirmed before a person authorised to witness affidavits

Applicant 1 Applicant 2

1[X] swear / [_] affirm that: I[ ]swear/[ ] affirm that:

1. Iam the applicant. 1. Tam the applicant.

2. Thaveread this Application. 2. 1have read this Application.

3. The facts of which I have personal 3. The facts of which I have personal
knowledge are true. knowledge are true ‘

4. All other facts are true to the best of my 4. All other facts are true to the best of my
knowledge, information and belief and the knowledge, information and belief and the
orders sought in this application are orders sought in this application are
supported by evidence. supported by evidence.

5. I am aware that I have a duty to the Court 5. I am aware that I have a duty to the Court
and to each other party to give full and frank and to each other party to give full and frank
disclosure — in a timely manner - of all disclosure — in a timely manner - of all
information relevant to the issues in the case. information relevant to the issues in the case.

Signature of Applicant 1 Signature of Applicant 2

Place: Brisbane Place:

Date 19 /08 /2009 Date / /

Before me (signature of witness)

Erma Lawyer

Full name of witness (please print)

Qualification of witness

X

HiEIn

Lawyer

Notary Public
Justice of the Peace
Other (specity)

Before me (signature of witness)

Full name of witness (please print)

Qualification of witness

HiEinn

Lawyer

Notary Public
Justice of the Peace
Other (specify)
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IMPORTANT NOTICE TO RESPONDENT(S)

You should seek legal advice about this application.

If you do not want the court to make the orders sought in this application or if you want
the court to make other orders, YOU MUST:

For proceedings in the Federal Magistrates Court of Australia

s file at the court a response, an affidavit and other relevant documents ~ including, in
financial matters, a Financial Statement

e  deliver a copy of the response, affidavit and other relevant documents to the applicant’s
address for service within 14 days, and

e attend at the hearing. Please note: If you do not attend the hearing orders may be
made in vour absence.

For proceedings in the Family Court of Australia

¢  within 14 days of service on you of the [nitiating Application, file at the court a
Response to Initiating Application and in a financial case, a Financial Statement. These
forms are available at any family law registry or on the Family Law Courts’ website
www.familylawcourts.gov.au

o file an affidavit if interim or procedural orders are sought by either party. A form of
affidavit in support of a response seeking or opposing interim parenting orders is
available at any family law registry or on the Family Law Courts’ website
www.familylawcourts.gov.au

e file other documents, as required, depending on the orders you seek (see Rule 4.18 of the
 Family Law Rules 2004)

¢  serve on all other parties copies of the documents filed, at least 7 days before the court
date shown on page one of this application, and

e attend at the hearing. Please note: If vou do not attend the hearing orders may be
made in your absence.

1 March 2009 Vi
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Federal Magistrates Court

SCENARIO
Relevant Persons
Children: Star Jasmine Patta Norman (Female) (DOB: 17/01/01)
Moon Ray Patta Norman (Male) (DOB: 9/11/04)
Father: Storm Norman
Mother: Peita Patta

Background Information

The children were previously subject to Child Protection Orders granting custody to the Chief
Executive for a period of 12 months. In November 2009, an application to extend the existing orders
was mentioned in the Brisbane Children’s Court and the matter was adjourned for further mentions on
3 January 2010 and 6 March 2010. The children are currently subject to Interim Child Protection
Orders granting custody to the Chief Executive.

Prior to their removal from the parent's care, fhe subject children lived with her mother Mrs Peita
Patta.

The Department first had contact with Ms Patta and Mr Storm in 2000. The parents commenced
living together in 1998 and separated in 2006. Since this time, the Department has recorded 6 child
protection notifications in relation to the subject children and 1 child concern report. The theme of the
child protection concerns has been the ongoing neglect of the subject children by Ms Patta.
Departmental records indicated that Star and Moon were initially exposed to domestic violence
between their parents and placed at risk of physical harm.

The children were most recently removed from their mother's care in March 2009 initially subject to
Temporary Assessment Orders and then Court Assessment Orders. Ultimately they became subject
to Child Protection Orders because of concerns related to the risk of physical harm of the children by
the mother Ms Patta. The concerns at the time the notification was received in March 2009 was that
the Mother had entered into a domestically violent relationship and that she had started using drugs.
The concerns stated that the Mother's drug use, together with her existing mental health condition
had placed the children at risk of physical and emotional harm as the Mother was unable to care for
them appropriately.

An assessment of the concerns was conducted and it was determined that the children had suffered
harm while living with the Mother, as evidenced by bruising Moon Ray and a burn on Star, which is
alleged that she received while trying to cook dinner for herself and her brother. Both children made
disclosures of witnessing domestic violence between their Mother and her new partner, as well as
often needing to find food for themselves and having witnessed their Mother’s drug use.

At the time of the children’s removal from the mother's care, they were placed with departmentally
approved foster carers. On 9 October 2009 the children were placed with their father Mr Norman and
the placement is considered very stable.

Mr Norman has engaged with the department and has acknowledged the harm to the children by him
and Ms Patta in the past and the children to live in a safe environment, free of drug use and domestic
violence. The mother Mrs Patta continues to deny any harm to the children and risk of harm to the
children.

During a significant part of the previous Child Protection Order, Mrs Patta failed to engage with the
department and was sporadic in her contact with the children.




On 10 October 2009 a Family Group Meeting is conducted with both parents and it is determined that
applications to extend the existing Child Protection Orders will be sought for a further period of one
year and that the goal of case planning will be reunification of the children into the father's care
subject to him achieving various outcomes identified in the case plan.

The children are now having 1 hour supervised contact with the mother Ms Patta each Saturday,
~ supervised by her Mother.

On 25 February 2010, the Director General of the Department of Child Safety is served at the Court
Services Unit as second respondent to an application by the father Mr Norman to the Federal
Magistrates Court of Australia for orders that the subject children live with him and spend time with
their mother Ms Patta each week.

It remains the Department’s assessment that:

» the subject children remain children in need of protection at this time as they do not have a
parent who is willing and able to protect them from harm. The Father has demonstrated hic
ability and- willingness, however as the children were primarily in the residence of the mothe.
and the Mother has indicated that she would remove them from the Father should the
department withdraw, it has been assessed that the Father is unable to meet the children’s
protective needs;

= an application to extend the existing Child Protection Orders granting custody to the Chief
Executive is appropriate to achieve the children’'s protection at this time, as it has been
assessed that -

o there is a risk of physical harm to the children if the children were removed from their
Father by the Mother, due to her ongoing drug use and mental health concerns;

o there is a risk of emotional harm to the children if the children were not able to spend
time with their mother and/or were at this time removed from the care of their Father as
they have developed a positive attachment too him.



Key factors for the Department when considering the level of intervention
in a Family Law Court proceeding

Where matters come before the Family Law Courts and the Department holds relevant
information related to child protection matters involving any of the relevant parties then it
is highly desirable that this information is made available to the Court at the earliest
opportunity.

It is understood that the making of an Order pursuant to section 81B of the

Family Law Act 1975 requesting the intervention of the Director-General, enables the
Court to alert the department to a current proceeding in that jurisdiction. This then
enables there to be some investigation by a departmental officer as to what related
information the department may hold and how best this may be presented to the Court,
without the onerous need for the department to intervene on every occasion.

In endeavouring to identify the matters which are considered pertinent when deciding the
level of the Director-General's intervention in Family Law Court proceedings, it is difficult
to present a definitive set of factors.
Given the varied and fluid nature of matters that present across the jurisdictions, it
becomes more about considering all the information as a whole at a given point in time.
In doing so, some of the key indicators which would result in greater levels of
intervention include:

s The more recent the information held by the department.

+ The greater the leve! of concerns reported to the department — that is has there
been a full investigation of the reported concerns.

¢« The more extensive the assessments undertaken by the department.
e The more intrusive the departmental intervention into the famity.
* The existence of any related Children’s Court proceedings or orders.

This is not an exhaustive list and it is intended that all matters are considered on their
own unigue set of facts and circumstances.

The above list and the attached diagrammatical representation are provided as a
reference point only and intend to convey a flexible yet considered approach in
determining the level of intervention by the Department.




Session Plan
Interface between the Department of Communities
& the Family Law Courts of Australia

Court Coordinator Induction

Learning Outcomes:

Develop an understanding of the interface between the DChS and the Family Law Courts;

Clarify the role of Court Co-ordinators in relation to matters that interface with the Family Court;
Clarify the role of Court Services in reiation to matters that interface with the Family Court; and
Develop an understanding of the Magellan Project and the role of the Court Coordinator in this
process.

YV VY

Time Content ' : Resources

1.45pm | Introduction
« Greetings
Welcome the participants to the next session which will be focused on
providing an overview of the interface between the Department of Child

Safety and the Family Court. All members of the Family Law Team will be
present and general introductions made.

2pm Introduction to the Family Law Courts

There are a number of child protection cases that have an interface with the | PowerPoint slides —

Family Law Courts. This session will provide an opportunity to obtain an | « ‘Introduction to

understanding of the interface, the key stakeholders, relevant legislation and the F"j'mffy

where the Family Court sits within the court structure. Court

Resources -

Learning Qutcomes ¢ Family Law

Overview

> Develop a basic understanding of the jurisdiction of the Family Law Courts | {in resource foider)
and relevant legislation;

> Develop a basic understanding of the interface between the Child
Protection and the Family Law Courts; and

> Develop a basic understanding of the role of Court Services and Court
Coordinators in the Family Law interface.

2.30pm | Case Scenario

This session will provide participants with a hands on example of the Child | PowerPoint slides-
Protection / Family Law Courts interface. It will outline the role of the Court | © Famiytaw
Coordinator in interface matters and outline the referral process and role of '
Court Services in these matters.

Resources —
Learning Qutcomes + Storm Norman
Scenario;
> Develop a basic understanding of the jurisdiction of the Family Law Courts 1° mﬁtég%on;
and how this interfaces with the Child Protection Act 1999; « Referral
» Develop a basic understanding of the departments roles and Summary.

responsibilities in interface matters; and- (in resource folder)

» Gain knowledge of how applications are commenced and processed in
the Family Court.




3.15PM

3.15pm

4.15pm

4.45pm

3.00 -

AFTERNOON TEA

Case Scenario cont.

Introduction to Magellan

In 2009, the department committed to fully participéting in the Magellan
Project, managed by the Family Court. This session will explain the process
and purpose of the Magellan Project, and the department’s role in this.

Leaning Objectives

>

>
>
>

Gain an understanding of how the Magellan Project came about and what
the objectives of the project are;

Develop a basic understanding of the departments roles and
responsibilities in Magellan matters; and

Develop an understanding of Court Services and the CSSC’s role's in
Magellan matters; and

Develop an understanding of Form 4's and the intake process that is
required to appropriately record and respond to them.

End of Session

PowerPoint slides-
s ‘Magelfan Court
Coordinator

Induction’

Resources —

» Guide Sheet for
processing a
Form 4

(in resource folder)

Resources to be included in the Court Coordinator Induction Training Resource Material Folder

Introduction to the Family Law Courts PowerPoint;
Family Law Overview (updated and edited as below — and including other bordered documents?);
Storm Norman Scenario;

Storm Norman Initiating Application;
Referral Summary template;
Protocol between the Family Court of Australia and the Federal Magistrates Court of Australia

and the Department of Child Safety Queensland;

Family Court Subpoenas;

¢ Definitions commonly used in Family Law Court matters.

To be removed (from what is currently in the folder)

e Child Protection / family Law Interface document (n'eed to be amaigamated with the Family Law
Overview document)

Old referral summary

Some additional family law court resources
S67Z letter

Old 91 B letter

Old Magelian letter .

S69ZK Statement of Position letter;

S67ZA notification template — FCA

Copy of all Family Court legislation




Introduction to Family Law

Induction Package

Page
Family Law Overview 283
Fact Sheet Index
Fact Sheet Document Title
1 Key factors to consider when 4
intervening in the Family Law
Jurisdiction
2 Magellan and Section 91 B Orders 5
3 Subpoenas in the Family Law 7
Jurisdiction :
4 The role of Court Services in CP / Family 8
Law Interface matters
5 Definitions commonly used in the Family 9

Law Jurisdiction




Family Law Overview

Family Law Courts

The Commonwealth family law courts consist of two separate courts. These include

1. Family Court of Australia
2. Federal Magistrates Court of Australia

Both of thé above mentioned courts are Federal (Commonwealth) courts established
under the Family Law Act, 1975. State Magistrates courts may also convene under
the Family Law Act.

Other relevant legislation that is applicable to this jurisdiction includes:
s Family Law Rules 2004
e Federal Magistrates Court Rules 2000
e Family Law Regulations 1984 '

Family law jurisdiction

The family law jurisdiction deals with range of matters includi-ng:

divorce

property settlement

care of children of a relationship

special medical procedures

Hague (international child abduction) Convention matters

Objectives of the family law jurisdiction

» Ensure the child has the benefit of both parents having meaningful
involvement in their life to the maximum extent, consistent with best interest
principle

» Protection of children from being harmed or exposed to abuse, neglect and
family violence

» Ensuring that children receive proper parenting so they achieve their full
potential

¢ Ensuring that parents fulfill their duties.

Limitations of the family law jurisdiction

The relevant section of the Family Law Act 1975 that addresses the limitations of the
Act is section 69ZK(1). It states that the court must not make an order in relation to a
child/ren who is under the care {however described) of a person under a child weffare
law unless

e Section 69ZK(1)(a) — the order is expressed to come into effect when the
child ceases to be under the care of a child welfare authority;

e Section 69ZK(1)(b) — the only exception is if the Director General, Department
of Communities consents fo the jurisdiction dealing with the matter.




Different avenues for the department to become involved in family law proceedings

1. By attending and participating in proceedings:

» As a party/respondent to the application
» As a “Friend of the Court”
e As an Intervener at the request of the court under section 91B or

under section 92A of the Family Law Act 1975 or

2. By providing information to the Court

» Via a section 91B which may resuit in the department providing

information about the departments involvement to the ICL and in
accordance with the protocol

+ Via a section 69ZW order made by the court which requires the

department to provide specific departmental documents to the court

 Provision of a Magellan Report as a result of the matter being

designated Magellan

* Provision of departmental files as a result of a Subpoena being issued

by one of the parties to the proceedings

s Departmental officer subpoenaed to give evidence as part of

proceedings

Role of Court Services

A Reminder

Facilitates requests for information to/from Family Law Courts/CSSC
Briefs and instructions to Crown Law in matters where the Department
is served as a party to proceedings

Appear as “Friend of the Court” were appropriate the department is a
non party

Duties as QLD State Central Authority for Hague (international chiid
abduction) Convention '

Processes subpoenas for departmental files

Processes Magelian requests

Processes S91b & S69ZW orders

Provide advice & support to Court Coordinators and CSSC in relation
to intervention in family law proceedings (facilitate case discussions)
Attend stakeholder forums

Liaise with legal representations for parties and independent
Children’s Lawyers

¢ No action should be taken in family law matters without prior consultation with
Court Services.

e Court Services should be informed of any family court applications provided
or served upon CSSC as soon as possible

¢ Advice must be sought from Court Services about the best way to proceed in
each individual case. ‘




Fact Sheet 1

Key factors for the Department when considering the level of
intervention in a Family Law Court proceeding

Where matters come before the Family Law Courts and the Department holds
relevant information related to child protection matters involving any of the relevant
parties then it is highly desirable that this information is made available to the Court
at the earliest opportunity. :

It is understood that the making of an Order pursuant to section 91B of the

Family Law Act 1975 requesting the intervention of the Director-General, enables the
Court to alert the department to a current proceeding in that jurisdiction. This then
enables there to be some investigation by a departmental officer as to what related
information the department may hold and how best this may be presented to the
Court, without the onerous need for the department to intervene on every occasion.

In endeavouring to identify the matters which are considered pertinent when deciding
the level of the Director-General's intervention in Family Law Court proceedings, it is
difficult to present a definitive set of factors.

Given the varied and fluid nature of matters that present across the jurisdictions, it
becomes more about considering all the information as a whole at a given peint in
time. In doing so, some of the key indicators which would result in greater levels of
intervention include:

» The more recent the information held by the department.

s The greater the level of concerns reported to the department — that is has
there been a full investigation of the reported concerns.

e The more extensive the assessments undertaken by the department.
« The more intrusive the departmental infervention into the family.
s The existence of any related Children’s Court proceedings or orders. -

This is not an exhaustive list and it is intended that all matters are considered on their
own unique set of facts and circumstances.

The above list and the attached diagrammatical representation are provided as a
reference point only and intend to convey a flexible yet considered approach in
determining the level of intervention by the Department.




Fact Sheet 2

Magellan and Section 91B Orders

Magellan Case Management Medel

Historically, the Magellan Case Management Model came about as a result of
research undertaken by Monash University (VIC) in family law matters involving
allegations of child abuse and neglect. The research indicated that cases involving
allegations of child abuse and family violence had become part of the core business
of the Family Court, with a significant proportion of Family Court resources being
expended on these intractable and complex cases.

The Magellan Case Management Model introduced a differentiated case
management approach in the Family Court for children’s matters where allegations of
sexual abuse or serious physical abuse of child/ren arise in relation to child/ren who
are the subject of family proceedings. It aims to expedite these matters to trial within
six months. Normally this can take 18 months to two years to resolve.

Principles underlying the program include:
s an inter-organisational approach;
a child centred focus;
a priority on early intervention;
the use of a Judge-led, tightly managed and time limited approach;
the use of court-ordered expert investigations and assessments from the
State child protection service and court counsellors;
-« the use of a court-ordered legal representative for every child funded by legal
aid; and
+ the use of a multidisciplinary team.

tn December 2008, the Director-General gave a commitment to the Department
participating fully in the Magellan Case Management Model. The response will
include, amongst other things, compiling Magellan reports for the Family Court, and
liaising with key stakeholders such as Legal Aid Queensland, Independent Child
Lawyers (ICLs), judicial officers, registry staff and Family Consultants from the Family
Court of Australia.- Court Services will coordinate the response to the Family Court.
The content of the Mageilan report is intended to include historical/current
information in respect of the Department’s involvement with a family, as well as any
risk assessment and case plans (where applicable).

Project Magellan — procedures & processes

Court Services will undertake to inform (via email) the relevant CSSC once a matter
is designated Magellan and there is a request for a Magellan report. The
correspondence will in the first instance be forwarded to the Team Leader (lA), Court
Coordinator, and (where relevant) the CSO. The contact details for these relevant
officers is obtained from either/or ICMS or INFONET. If the receiving officer is not the
appropriate contact it would be appreciated if they could advise Court Services, or
alternatively forward the email onto the appropriate officer.

In addition to the advice of a matter being designated Magellan a copy of the relevant
Family Court order will be attached. This information will need to be recorded on
ICMS by the CSSC. Court Services will then engage the relevant CSSC regarding




the preparation of the Magellan report. Of significance to the preparation of the
Magellan report is whether the department is currently involved with the family and its
assessment of risk in respect of the parent/s. Upon completion of the report by Court
Services, and endorsement by the CSSC, a copy of the report will be forwarded to
the Family Court, ICL and CSSC. It should be noted that a copy of the Magellan
report will also be provided by the court to the parties to the family law proceedings.

In addition to preparing the report the CSSC and Court Services may be required to
liaise with the ICL. Court Services will advise the CSSC of who the appointed ICL is
when they have been informed. Again, of significance is whether the department is
currently involved with assessing or working with the family. It is appropriate that
CSS8C and ICL staff liaise with each other in respect of any involvement the
department may have had with the family. (For confidentiality reasons it will be
necessary for the ICL to confirm their appointment — this can be demonstrated by the
providing a Nofice of Address for Service form — this is a prescribed family law court
form).

S591B ORDERS MADE UNDER THE FAMILY LAW ACT 1975

Generally speaking the department may only seek to ‘intervene’ in these matters
where the child is the subject of a protective order under the Child Protection Act
1999 and has a vested interest in the outcome of the family law proceedings. Like
Mageflan matters it is yet another vehicle by which the department can inform the
family law courts of its involvement with a family. This is often done by liaising with
the ICL and providing them with the relevant information. That said however there
may be circumstances in which it is appropriate for the department to intervene on its
own initiative to provide the relevant information.

The department’s respcnse to these matters is coordinated centrally at Court
Services. Court Services response to these matters has only changed more recently
to the extent that a significant part of its communication is now undertaken
electronically (and through case discussions) with CSSC staff and ICLs. Historically
the process has been more through written correspondence to CSSC staff and ICLs.
This update is provided to CSSC staff so that they are aware of such matters when
they come through via email. Again, Court Services will liaise with the CSSC
regarding an appropriate response.




Fact Sheet 3

Family Law Court Subpoenas

What is a subpoena?

A subpoena is a legal document issued by a court at the request of a party to a case.
A subpoena compels a person to pfoduce documents or give evidence at a hearing
or trial.

There are 3 types of subpoena:

* asubpoena for production
* asubpoena to give evidence, and
* a subpoena for production and to give evidence.

When served with a subpoena, you must comply with it unless you were not served
correctly under the court rules or were not provided with proper conduct money to
attend court — see Rule 15.24 of the Family Law Rules 2004.

~ If you incur a substantial loss or expense greater than the set conduct money or
witness fee, a court may order that the issuing party reimburse you for these
expenses.

Any claims for costs in attending court or producing a document under the subpoena
must be met by the party issuing the subpoena and not the court.

If you do not comply with a subpoena, a court may:
e issue a warrant for your arrest; and
¢ order you to pay any costs caused by your non-compliance.

A court may also find you guilty of contempt of court.

If you want to object to a subpoena, or have it set aside in whole or in part, you must
still attend court on the date specified on the subpoena, at which time your objection
will be heard. '

How long does a subpoena remain in force?
A subpoena remains in force until the first of the following events occurs:
s you comply with the subpoena
» the issuing party or a court release you from the obligation to comply with the
subpoena, or
» the hearing or trial is concluded.

The Law
In the Family Court, the law covering subpoenas is set out under Part 15.3.1 of the
Family Law Rules 2004.




Fact Sheet 4

The role of Court Services in CP / Family Law Interface matters

The Court Services Unit manages the interface between the Department of Child
Safety and the Famity Court of Australia.

This involves various scenarios which can result from the initiative of the Family
Court, the Independent Children’s Lawyers (formerly Children’s Representative), a
parent and/or from a Child Safety Service Cenire.

These include:

» The facilitation of requests for information/action from the Family Court to the
relevant CSSC

» Providing information to the Family Court when the department is taking action
under the Child Protection Act 1999

= Processing 91B requests made by the Family Court for the department to
intervene in a matter

» Briefing and instructing Crown Law to represent the Director General in the
Family Court on matters where the department is served as a party or there is a
decision that the department applies to be a party to these proceedings

= Preparing and delivering files subpoenaed for the Family Court

= Providing advice and training to a CSSC as to possible action in the Family Court
jurisdiction that may negate the need for continued departmental involvement,

Court Services staff has delegations to appear in the Family Court and represent the
interest of the Director General.

= No Action in the Family Court should be taken without prior consultation with the
Court Services Unit

= Advice must be sought from the Court Services Unit about the best way to
proceed in each individual case

» Please refer to Chapter 15 of the Child Safety Practice Manual — “Working with
the Family Court of Australia”

The role of Court Coordinators:

The Court Coordinator is responsible for alerting Court Services as soon as possible
of any Family Court matters that may arise in their Child Safety Service Centre by
forwarding the “Request for information re family law/child protection interface
matters” form to the Unit.

Upon'Court Services receiving the “Request for information” form, a Court Services
Adviser will contact the Court Coordinator and discuss any further action required by
the Child Safety Service Centre.
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WHO IS FOSTER CARE QUEENSLAND?

FCQ is:

A non-government, departmentally funded organisation.

The peak body for all foster carers, relative carers and limited approval carers
in QLD.

Conducted by a Management Committee of volunteers who are all foster
carers.

Responsible for FAST (Foster Care Advocacy and Support Team) delegates.

Mission:

FCQ is committed to informing, supporting, representing and advocating for foster
carers and the children and young people for whom they care. As the peak body for
foster carers, FCQ is committed to working in partnership with government, non-
government and community sectors to enhance policy, practice and service delivery
in foster care.

Functions of FCQ:

FCQ is funded by the Department of Child Safety and undertakes the following
acfivities:

broad policy and practice development

daily support on practical issues

individual advocacy and support through the FAST network
specific projects and research

provision of training and development of training and workshops
information dissemination

celebration of foster care

1 FCQ.doc




What is FAST?

FAST is a team of specially trained foster carers who have volunteered to provide
support and advice and advocate on behalf of other foster carers.

There is a FAST delegate for each office. In some areas more than one FAST
delegate has been selected.

FAST was established by FCQ in 2002 to provide advocacy and support to foster
carers as a response to the results of a national survey indicating that foster carers
prefer to be supported by their peak body and other foster carers.

The FAST delegate provides a local avenue for foster carers to receive advice,
support/or advocacy on individual matters.

FAST delegates also advocate for foster carers on relevant issues relating to groups
of foster carers, coordinate feedback on documents and policy issues for FCQ and
communicate relevant policy and procedural information from FCQ to foster carers.

Who supports the FAST delegates?

Careful consideration was made to the development and support needs of the FAST
delegates.

An experienced coordinator is available to debrief FAST delegates as required,
provide advice and assistance and take on more complex cases referred by the
FAST delegate. Regular telelink arrangements and email support and contact
among delegates is also available.

Ten modules of in-depth information and skills training has been written to
consolidate and extend on the current skifls and knowledge of all FAST delegates.
Additional training is held annually to ensure that the skills and knowledge of
delegates remains current.

- How to find out more
» phone FCQ on 07 3857 375

» email FCQ at fcg@bigpond.com.au

s www.fcg.org.au

o www.fasticg.org.au

2 FCQ.doc




GIVING EVIDENCE IN COURT
CROSS-EXAMINATION BY THE LAWYER REPRESENTING THE FAMILY

The Magistrate will not allow the cross-examination to become insulting or abusive.
The opposing counsel is there to attempt to test your evidence by showing up any
weaknesses or illogical or inconsistent statements. If you get into an argument or
become angry at the counsel then you may limit the credibility of your evidence. To
prevent this from occurring you should:
s Dirill yourself to always pause before answering a question. Take this time to
check your emotional state and think through your reply.

» Do something to remind y

way).

ourself to do this (eg. hold your hands a particular

The following table outlines a number of common tactics used by counsel during
cross-examination, and provides suggested responses on the part of the witness.

Counsel’s tactics Example Purpose Witness’ response
Reversing the words of | Witness: “We met on To confuse the witness | Listen closely whenever
the witness Wednesday & spoke by | & demonstrate a lack of | counsel repeats back

phone on Friday”.
Counsel: “You say you
spoke by phone on the
Wednesday and met on
Friday”

confidence in the
witness.

something you have
said. If counsel makes
an error then correct it.

Repetitive questions

The same guestion
asked several times but
slightly rephrased.

To obtain inconsistent
or conflicting answers
from the witness.

Listen carefully and
answer "] have just
answered that
question”.

Rapid questioning

Asking several
questions one after the
other with no time for
the witness {o answer.

To confuse the witness
& force an inconsistent
answer.

Pause & take time to
answer. Ask to have
any or all of the
questions repeated.
Ask counsel which
question sthe wishes
you o answer first.

Condescending manner
or questions

Benevolent in his/her
approach or questions
to the point of ridicule.

To give the impression
the witness is inept,
lacks confidence in
their opinion, or may
not be reliable.

Respond with a firm,
concise answer.

Friendly manner &

Being very courteous,

To lull the witness into

Remember that the

questioning polite - questions, a false sense of counsel's rolg is to
appear to be taking the | security where the discredit or diminish the
witness into his/her witness may give effect of your testimony.
confidence. answers favourable to Think through your
his/her (counsel's) reply even to questions
client. that are apparently
) easy to answer.
Badgering Counsel staring you To make the witness Make a conscious effort

right in the face and
shouting “That is so,
isn't it!"

angry so that s/he

losses his/her sense of

calm & logic.

to remain calm, Speak
deliberately and
concisely, focusing on
the facts.

Demanding a "yes” or
“no” answer

Counsel: “In your
opinion is this a safe
medical procedurs, yes
or no?"

To prevent pertinent
and mitigating details to
be considered by the
court.

Say that you believe a
"yes” or “no” answer
would mislead the court
& request permission
from the magistrate to
answer the question in
full.

Cross examination by lawyer representing family




Suggestive or leading
questions.

Counsel: “In your
opinion this would he
considered normal
behaviour?”

To suggest an answer
to the question to
confuse or lead the
witness.

Concentrate on the
facts, Answer the
question from the facts.
Disregard suggestions
by counsel. Stick to the
facts.

Mispronouncing
witness name or
incorrect position or
title.

Counsel addresses the
witness using a junior
title.

To provoke or unnerve
the witness. Minimise
the credibility of the
witness’ evidence.

Wait for an appropriate
opportunity & correct
the mistake before
answering any further
guestions.

Staring at the witness

After the witness has
answered a question
counsel stares as
though was more to be
said.

To create a long pause
to provoke the witness
to say more than is
necessary.

Wait for the next
question. Only provide
information required to
adequately answer the
question.

Cross examination by lawyer representing family




Witness Expenses

Conduct Monies:-

e All withesses are entitled to conduct money, payable upon service of a subpoena
in the amount of $67.00. CSSCs are responsible for drawing manual cheques to
cover the payment of these monies however, they are then to transfer the cost to
Court Services Cost Centre.

¢ Conduct money is also to be paid for subpoenas requesting production of
documents at a rate of $63.00. CSSCs are responsible for drawing manual
cheques to cover the payment of these monies however, they are then to transfer
the cost to Court Services Cost Centre.

e At this time, conduct money is to be paid by CS5Cs upon request only.

Government Employees:-
* Government employees are not entitled to witness expenses, other than travel if

necessary (see rates below). Technically, they are entitled to expenses but HR
policy states they must give that money to the government department they work
for. Therefore, we simply do not pay witness expenses, other than travel if
required, for Government employees.

e Government employees include individuals employed by QPS, Education
Queensiand, Queensland Health, etc.

Professional Witnesses: :
All expenses are determined in line with the Legal Aid Scale of Fees. Expenses and
processes are relevant for both CP and CST proceedings.

* Social Workers are entitled to $90/hour for time spent giving evidence as a
witness at a Court or Tribunal. They are also entitled to claim expenses for
waiting time and travel if necessary.

s Psychiatrists are entitled to $188/hour for the first hour only for time spent giving
evidence as a witness at a Court or Tribunal. They are also entitled to claim
expenses for waiting time and travel if necessary. Fees payable are limited to
$1,222 for a full day attendance.

e Psychologists are entitled to $90/hour for time spent giving evidence as a
witness at a Court or Tribunal. They are also entitled to claim expenses for
waiting time and travel if necessary.

e Occupational Therapists are entitied to $65/hour for time spent giving evidence
as a witness at a Court or Tribunal. They are also entitled to claim expenses for
waiting time and travel if necessary.

s Physiotherapists are entitled to $65/hour for time spent giving evidence as a
witness at a Court or Tribunal. They are also entitled to claim expenses for
waiting time and travel if necessary.




e General Medical Practitioners are entitled to $162/hour or part thereof; $90.00
per half hour thereafter for time spent giving evidence as a witness at a Court or
Tribunal. They are also entitled to claim expenses for waiting time and travel if
necessary. Fees payable for giving evidence from a distance are $527.00 per
half day and $1053.00 per day plus reasonable expenses.

Attendance at Court — time is calculated from leaving rooms or hospital and
includes time specifically set aside for giving evidence.

Cancellation or deferment of hearing - If a firm date is settled for appearance and

giving evidence and this is cancelled on the day set down, the fee shall be

$117.00 per hour for time set aside. For canceliation up to 48 hours prior to the

appointed day, the fee shall be on the pro-rata basis to lost practice time.

o Medical specialists [which include allergists, anaesthetists, cardiologists,
endocrinologists, gastroenterologists, geriatricians, gynaecologists,
haematologists, immunologists, nephrologists, neurologists, obstefricians,
oncologists, otolarngologists, pathologists, physicians, psychiatrists, radiologists,
rheumatologists, surgeons (including colorectal, general,. neuro, oculoplastic,
opthalmic, oral and maxilloferal, orthopaedic, paediatric, plastic, thoracic,
vascular) and urologists] are entitled to $188.00/hour or part thereof; $105.00/half
hour thereafter for time spent giving evidence as a witness at a Court or Tribunal.
They are also entitled to claim expenses for waiting time and travel if necessary.
Fees payable for giving evidence from a distance are $611 for a half day
attendance or $1222.00 per day plus reasonable expenses.

Attendance at Court — time is calculated from leaving rooms or hospital and
includes time specifically set aside for giving evidence.

Cancellation or deferment of hearing - If a firm date is settled for appearance and

giving evidence and this is cancelled on the day set down, the fee shall be

$136.00 per hour for time set aside. For cancellation up to 48 hours prior to the

appointed day, the fee shall be on the pro-rata basis to lost practice time.

» Travel Expenses are paid at $0.60/km if it is more than a 35km round trip.
e Travel Time is paid at $60/hour if it is more than a 35km round trip.

s« Waiting Time is paid at $60/hour if time spent waiting is in excess of 2 hours.
This does not include time spent waiting for proceedings to begin or lunch break
and is not claimable if attending to other business.

e Accommodation is paid at the standard accommaodation rate of $186 per night
for a capital city and $136.00 per night for a non capital city.

The procedure for claiming witness expenses is Court Coordinators from the relevant
CS8S5Cs are to discuss with Court Services the proposed witness list (as arranged with
Crown Law) along with qualifications/role of each witness. Expenses will be determined
in accordance with the Legal Aid Scale of Fees. Court Coordintors are to be made
aware of these and are to ensure that all witnesses are advised of this at the first
available opportunity.




Court Coordinators are then to contact each withess and advise them of the expenses
they are entitled to (in accordance with the LAQ schedule) and request that they
complete an Invoice which is to be forwarded along with a copy of their subpoena to:-

The Manager

Court Services Unit

Department of Communities

GPO Box 806

Brisbane Qld 4001

Court Coordinators will need to ensure that witnesses include the name of the Hearing,
the date which they attended and each individual claim for expenses (i.e. time spent
giving evidence — e.g. 1.5hrs at $90/hour = $135, waiting time — e.g. 2hrs at $80/hour =
$120, travel time — e.g. thr at $60/hour = $60, etc) on the invoice.

Any negotiations to take place around witness expenses will need to occur with the
CSSC, the witness and Court Services (if applicable).

At the conclusion of the hearing, the Court Coordinator should email the Court Services
Adviser with details of who gave evidence, how long they waited and how long they were
on the stand so that an approximate estimate of expenses can be determined and the
Manager of Court Services advised accordingly (prior to this, an email should be sent to
the Manager of Court Services with a list of witnesses proposed for the hearing and the
expenses they are entitled).

Should a matter not proceed or a witness no longer be required, the Court Coordinator
must provide notice of this to the witness at the first available opportunity.

Non Professional Witnesses:-
» Non professional witnesses such as carers are entitled to a flat rate of $60.00 for
attendance at a Court or Tribunal and time spent giving evidence.

e They are also entitled to claim travel expenses (if it is more than a 35km round
trip) and travel time (if it is more than a 35km round trip)/waiting time (if time
spent waiting is in excess of 2 hours).

¢ In order to claim these expenses, the non professional needs to be provided with

a FIN 10 (COST CENTRE - 71140, ACCOUNT CODE - 50509 and TAX CODE
P2 {GST FREE) & a Statement by Supplier Form by the CSSC. They need to
complete these forms and forward them to:- '

The Manager

Court Services Unit

Department of Child Safety

GPO Box 806

Brisbane Qld 4001
along with a copy of their subpoena.




Queensland
Government

Corporatelink

Forward completed form to:

Expenditure and Carer Services
CorporateLink

(Level 15 Forestry House, 160 Mary Street)
GPO Box 1435

BRISBANE QLD 4001

Expenditure Voucher
FIN-10

The Privacy Statement

The collection of personal information on this form and any attachments is authorised under Part & of the Public Service Act 1996 and or, Financial
Administration and Audit Act 7977, Your personal information will not be disclosed te other parties without your consent unless required to do so by law.
Use of personal infoermation on this form is restricted to those involved in the processing of claims and vouchers.

Agency {please tick)

CLAIMANT’S DETAILS

Claimant's Name

Postcode

Postal Address

Telephone Facsimile

'+ AYMENT DETAILS

Invoice Number

Payment Terms

Vendor Number

GST-Inclusive Amount $ 60.00

Date of Invoice

Details of Claim

WITNESS EXPENSES for Hearing

Certificate of Claimant: | cerlify that the sum of 5 set forlh above is due and payabie to me for goods supplied, services rendered, or works constructed as indicated;

Signature: Name: Date: ! !

PARTICULARS CF EXPENDITURE
GST GST GST . Statistical Order or A

Exclusive GST Inclusive Tax A(c:(;(:juent Cost Centre Bu::g:ss WBS Element apu?:rssei::rgzgzgﬁgsr;{ s:t)
(Net) {Gross) Code (Project) PP P
$60.00 P2 50509 71140
[
$ $ $ 60.00 Total Expenditure (‘GST-Exclusive” = “GST-Inclusive” - “GST")
Remittance Advice Text

CERTIFICATION DETAILS

{ certify (hat funds are available; authorise the incurring of { cerlify that the claim complies wilh the provisions of All goods/services have been received and CorporateLmk Use Only
liabllity for this expenditure; and approve this ransaction, in | the Financial Management Standard and the appear satisfactory. .
compiiance with Financial Delegations. Attached are afi tax | Financial Management Practice Manual Checked by:
invoices supporling the above expenditure.
. - Finance Officer
Accounting Officer Signature
Financial Delegate Date: / !
Date: / / Date: ! i
Date: { / PR Document Number:
Nama: Name: Name:
Acquittance for Cash Paymenl/Open Cheque Only Manual Cheque Details
Received on the day of , 20 Amount: §
Cheque No;
| The sum of dollars and cents.
Cate: / /
Signature: Witness : -
Authorised Officer




PREPARING WITNESSES

Lawyers are used to being on the stage. They are confident when speaking in
front of others and tend to be gifted at influencing the opinions of others.

It is important to work with witness so that they aré ready for their statements
and cross-examination. Witnesses may not be used to a court environment
and they may nat be comfortable in the spotlight.

Below are a few simple steps that you can use to best prepare witnesses
before they take the stand.

Set the stage

One thing that lawyers do for their witnesses is to set the stage. They let them
know what to expect when they enter the courtroom. They allow them to sit in
the witness box during off hours, so as to get a feel for how the room looks
from that seat.

Lawyers paint the picture of what it will be like to serve as a witness. By

helping a witness know what the experience will be like, a lawyer will help
lessen nerves and fears that the witness naturally feels.

Practice

Lawyers spend a lot of time practicing with their witnesses. They ask them
questions that they plan to bring up during the court session. They also ask
guestions that the other side may have in cross-fire.

Your witnesses need to present as prepared and to be able to share
information in an effective manner.

Other preparations

Finally, work with the witnesses to manage logistics and other preparations for
court. For example, make sure the witness is ready on the date or dates that
s/he will be called to court. Make sure the withess understands what is or is
not admissible in court.

Also work with the witness to organise supporting documentation and other
things necessary for their role as a witness.




Statement by a supplier

Reason for not quoting an Australian Business Number (ABN) to an enterprise

Under the Pay As You Go legislation and guidelines produced by the Australian Taxation Office 7
| provide you with a written statement that, for the supply | am making and further supplies of % lick the

. appropriate
this type that | make to you: box

Therefore, | am not quoting you an ABN. You should not withhold an amount from the payment you make to me for
the supply. | agree to advise you in writing if circumstances change to the extent that this statement becomes invalid.

it is an offence 1o
make a false or misleading statement
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Form 22
Childrens Court Act 1992
Child Protection Act 1999

AFFIDAVIT OF SERVICE

CHILD: PETER JONES
Date of Birth: 16/12/06
Sex: Male

In the matter of application for a court assessment order made by Amanda Hali, an
authorised officer, in the Childrens Court at Brisbane on the 16™ January, 2009 in
relation to the above-named child —

I: Amanda Hall

of: 30-40 Quay Street, Brisbane
occupation: Social Worker

do swear that:

1. On 15" January, 2009 | served Barry Jones with : ed copy of the following
document in the above-mentioned proceeding
Form 5 — Application for a Court Assessm rder, sworn by Amanda Hall, on
the 15™ January, 2009,

Form 17 — Aboriginal and Torres Iesl.ander Recognised Agency.

2. The document was served by -.
giving it to Barry Jones, personally

3. | established as follows:hat the person to whom the document was delivered was
the person on whom e of the document/s was to be effected as Barry Jones
identified him eIf as the father of the above mentioned child. | have met Barry

imber of occasions previously and known him as the father of Peter

SWORN before:

Justice of the Peace / Commissioner
for Declarations / Lawyer

Place: Brisbane
Date: 15" January, 2009

Form22_Jones_CAO




FILE NO.:
Form 8
Childrens Court Act 1992
Child Protection Act 1999
(Sections 49, 50)

COURT ASSESSMENT ORDER
EXTENSION / VARIATION / REVOCATION OF ORDER
CHILD:
Date of Birth:
Sex

An application to *extend *and/ vary / revoke the court assessment order made in the
Childrens Court at (place) on (date) in relation to the above-named child was made by
(name), an authorised officer, on (date).

*Having considered the grounds of the application | am satisfied it is in the child’s best
interests to *extend *and vary the court assessment order.

*I ORDER that the court assessment order in relation to the child be extended until (date).
*| ORDER a variation of the court assessment order in relation to the child —

authorising an authorised officer or police officer to have contact with the child.
authorising a medical examination or treatment of the child.

authorising an authorised officer or police officer to enter and search any place the
officer reasonably believes the child to be, to find him/her.

* granting temporary custody of the child to the chief executive and authorising an
authorised officer or police officer to *take/take and keep the child in the chief
executive’s custody while the order is in force.
directing (name of parent) not to have contact (direct or indirect} with the child.
directing (name of parent) not to have contact (direct or indirect) with the child other
than when #(person’s details) is present.

* making the following provisions as to the child's contact with his/her family during the
period of time he/she is in the chief executive’'s custody.

*Having considered the grounds of the application { am satisfied it is in the child’s best
interests to revoke the court assessment order.

*I ORDER that the court assessment order be revoked.

Magistrate
Place:
Date:




FILE NO.:
Form 9
Childrens Court Act 1992

Child Protection Act 1999
(Sections 66, 67)

ADJOURNMENT OF PROCEEDING FOR A COURT ASSESSMENT ORDER

CHILD:
Date of Birth:
Sex:

Male:

An application for a court assessment order was made by NAME, an authorised officer, in
the Childrens Court at PLACE on DATE in relation to the above-named child.

| ORDER that the proceeding is adjourned to DATE and TIME for further mention of the
application.

| ALSO ORDER an interim order in relation to the child —

* granting temporary custody of the child to the chief executive.
* directing NAME and NAME not to have contact, direct or indirect, with the child
other than when a departmentally approved person is present.

The interim order has effect for the period of the adjournment.

Magistrate
Place:
Date:

Form 9 ~ Version 2, November 2003




Form 7
Childrens Court Act 1992
Child Protection Act 1999

(Sections 44, 45, 47)

COURT ASSESSMENT ORDER
CHILD: PETER JONES
Date of Birth: 16 December 2006

Sex: Male

An application for a Court Assessment Order was made by Aman
authorised officer, in the Childrens Court at Brisbane on 15 Jan
relation to the above-named child.

Having considered the grounds of the application | isfied that an
investigation is necessary to assess whether the chil  “¢hild in need of
protection, and that such investigation cannot be prot
the order is made.

| MAKE a court assessment order in relation ¢

treatm nt of the child, Peter Jones.
ild to the chief executive and

authorising a medical examinatio
granting temporary custody of

chief executive's custody while the‘order is in force.
* directing Barry Jones not t6"have contact Peter Jones with the child other

strate
- Brist

Date™ gth January 2009




Case Scenario: The Jones Family

Initial Information:

On the 9" January, 2009 a notification was recorded at the Caboolture Child Safety
Service Centre. A child, Peter Jones (Date of Birth — 16/12/06) presented at the
emergency department of the Redcliffe Hospital with head injuries and significant
bruising to his body. The injuries- were of such a nature that the child was
immediately transferred to the Mater Children’s Hospital, where he was admitted to
the intensive care unit for treatment.

The child’s father and partner reported to hospital staff that they were in the living
room watching the television when they heard a crash from the kitchen. When they
went to investigate what the noise was they found the child lying on the ground
amongst a number of cereal boxes and other food items. The child appeared to be
having a seizure. The father and his partner stated that it appeared that the child had
fallen whilst trying to climb up on his high chair to get some food from the pantry.
The father advised that he called an ambulance immediately given that the child was
“fitting”.

The father and his partner are being cooperative and have indicated that they are
willing to work with the Department. They appear to be generally concerned for the
child’s welfare and have given consent for the child to undergo all relevant medical
assessments and receive all necessary treatment.

Initial medical observations by Doctors at the Mater Hospital suggest that the injuries
may be non-accidental and appear to have been consistent with the child receiving a
severe blow to the head. :

The details of the family are as follows:

Father: Barry Jones
Date of Birth: 26/12/71
Address: 24 Lynfield Drive, Cabooiture

Mother: Mary Bell
Date of Birth: 14/03/71
Address: unknown

Father’'s Current Partner: Denise Sutton
Date of Birth: 18/04/1970
Address: 24 Lynfield Drive, Caboolture

Subject child: Peter Jones
Date of Birth: 16/12/2006
Address: 24 Lynfield Drive, Caboolture

Denise Sutton’s child: Gary Sutton
Date of Birth; 23/11/2000
Address: 24 Lynfield Drive, Caboolture




Initial Assessment:

In the week following the admission of Peter Jones to hospital the following
assessments were undertaken:

Checks of the departmental Child Protection System were undertaken and
revealed that the Department had previously received two notifications in relation
to the child, Gary Sutton. For one of the notifications the child’'s mother, Denise
Sutton, was the alleged perpetrator whilst for the other, the mothers partner,
Barry Jones was the alleged perpetrator. There was also one previous intake in
relation to the child, Peter Jones. A summary of the details of the child protection
history for the Jones/ Sutton family is attached.

On the 11" January, 2009 medical staff from the Mater Hospital advised the

Department that the child's injuries on admission included:

» A subdural haemorrhage (bleeding between the skuli and the brain).

» Retinal haemorrhaging in both eyes

» Bruising to the left side of the face, this was estimated to be approx;mately
two days old.

» Bruising to the left knee, this was also estimated to be approximately two
days old.

Medical staff advised that on the basis of the CT scan and professional opinion it
was likely that the child had suffered a severe blow to the head approximately 24
to 48 hours prior to his presentation to the Redcliffe Hospital. The retinal
haemorrhaging was thought to be consistent with the child being severely
shaken. The injuries are considered by the medical profession to be non-
accidental.

Medical staff was unable to indicate what the long-term implications may be for
the child but were suggesting that it was likely that the child may suffer some
motor dysfunction and long term learning difficulties. They also indicated that if
medical assistance had not been sought it is likely that the child would have died.

Separate interviews were conducted with Barry Jones and Denise Sutton on the
11" and 12" of January, 2009, respectively. These interviews were conducted in
conjunction with the police. The father and his partner maintained that the child
appeared to have fallen whilst attempting to climb up on his high chair. The
explanation offered by the father and his partner are not considered to be
consistent with the presenting injuries.

When questioned in relation to the timing of the injuries Barry Jones and Denise
Sutton maintained that an ambulance was called immediately following the
incident. This also appears to be inconsistent with medical staff advising that the
injuries appears to have occurred approximately 24 to 48 hours prior to the child’s
admission to the Redcliffe Hospital.

During the interview on the 12" January, 2009 Barry Jones became verbally
abusive to departmental staff and the police. Given his behaviour the interview
was terminated. Prior to leaving the interview Barry Jones indicated that he was
not willing to participate in any further interviews regarding the matter with either
the Department or the palice. '

On the 12" January, 2009 staff from the Caboolture Child Safety Centre
participated in Mater SCAN. Based on the inconsistencies between the




presenting injuries and the explanations offered by Barry Jones and Denise
Sutton the SCAN team were of the opinion that the child was “at risk®. Given that
the father was no longer willing to cooperate with the Department's inquiries
SCAN recommended that the Department apply for a court assessment order to
gain custody of the child, whilst further assessments were undertaken. The
SCAN team also recommended that further investigations be undertaken to
ensure the safety of the child, Gary Sutton. During the SCAN discussions
medical staff indicated that Peter would be likely to remain in intensive care unit
for another 3-4 days before being moved to a general ward for further follow-up
treatment.

In relation to the child’'s mother, Mary Bell, the father advised that she had
experienced difficulties when giving birth to Peter. These complications resulted
in the mother being left intellectually impaired and requiring 24-hour care. Barry
Jones advised that he had not had contact with Mary Bell since the birth of their
son. He advised that Mary Bell's parents, Gordon and Sandra Bell, had come to
Brisbane and assumed responsibility for their daughter after she became
disabled.

Barry Jones stated that he had never had a good relationship with Mary’s parents
and this deteriorated further following Peter's birth. He indicated that he believed
that they blamed him for Mary’s condition. Barry informed the Department that at
the time of Peter's birth, Gordon and Sandra Bell were residing in New South
Wales, but he was not able to provide a current address for them given that he
had not had contact with them for the past two years.

Barry Jones further advised that Mary was of Aboriginal decent.




Court Assessment Orders

Part 3 Sections 37 — 51 of the Child Protection Act 1999

Purpose:

The purpose of a Court Assessment Order (CAQ) is to facilitate the assessment of a
child’s possible need for protection.

Assessment orders are used during the phase of the departmental intervention when
we are seeking to answer the question “is this child a child in need of protection?”

The main difference between TAOs and CAOs is the length of the order.

Because a CAO can be granted for a longer period of time (up to 4 weeks), the.
process of the application is different so as to allow parents, and children/young
people, where applicable, to have their say about the making of the order.

Use of CAOs:
CAOs should be applied for when -

= The assessment action required is likely to take more than a few days to
complete; and

* The child/young person is not at immediate risk of significant harm at home or
elsewhere (ie — it is possible to withdraw from the premises to make
arrangements and consult with others).

CAOs should also be applied for —

= Before a TAO has expired if further assessment action is required {so as to
ensure that the child’s interim protection is covered by s99 of the Act).

CAOs can also be considered where a young person of 12 years or over refuses to
agree to initial assessment action.

It is important not to confuse the purpose of a CAO with the purpose of a Child
Protection Order. The assessment that is to be completed is only the initial
assessment — that which allows a decision about whether a child is in need of
protection to be made. This is the same decision for all initial assessments. For
example: whether the concerns are substantiated and if so whether ongoing
intervention is required and at what level.

The decision about:

»  Whether a child is in need of protection; and if so

»  Whether the protection of an order is needed at this time;

can normally be made within 4 weeks, so extensions of CAOs should rarely be
necessary for assessment purposes.

Decisions about the type of intervention (ie what type of Child Protection Order) and
the length of intervention needed can, if necessary, can be made after the application
for a child protection order.

C:\Users\tallsop\Desktop\2009 Induction Manual\2009 Induction Manual\2009 Revised Induction
Manual\Interventions with Court Orders\CAQ Chapter\CAO chapter.doc




it is not appropriate to make a Court Assessment Order application or extension for
the simple purpose of ensuring time to gather evidence to support an application for
a Child Protection Order once a decision has already been made. Instead, apply for
the Child Protection Order and seek an adjournment of the proceedings to assemble
the evidence.

Features of a CAO:

Duration
Maximum of 4 weeks initially.

That is, 28 days —~ therefore, if order is made on a Monday it expires 4 weeks later on
the Monday night at midnight.

Provisions of a CAO

Provisions that can be sought under CAOs are contained in s45 of the Act. The
provisions for CAOs are as follows:

»  Authorising an authorised officer or police officer to have contact with the child;

* Take the child into the chief executive’s custody and keep the child in the chief
executive’s custody while the investigation is carried out;

s Authorising a medical examination or treatment;

= Making provisions about the child’s contact with the child’s family during the chief
executive’s custody of the child;

= Directing that the parents not have contact or only supervised contact with the
child;

= Authorising an authorised officer or police officer to enter and search a place
where a child is reasonably believed to be; and

= Authorising an authorised officer or police officer to remain in this place for as
long as the officer reasonably considers necessary.

Application Process
Section 39 of Act sets out the requirements for making an application for a CAQ.

The application must:
* be sworn;

state the grounds on which the application is made;

state the nature of the order sought;

= comply with applicable rules of the court; and

be filed in the court.

C:\Users\tallsop\Desktop\2009 Induction Manual\2009 Induction Manual‘\2009 Revised Induction
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Note: an affidavit is not necessary as the application is sworn and contains full details
of why the order is required. However, in some situations affidavits may be required
to be prepared to support the application. These affidavits may come from persons’
other than the applicant. For example; a doctor.
Making of a CAO
In order to make a CAO the Magistrate must be satisfied as per $38 of the Act that
the:

= Consent of a parent is not able to be gained or is not practicable; and

= More than 3 days is needed to complete the assessments.
Section 44 of the Act sets out what the Magistrate must be satisfied of to make a
CAQ. These include: _

* An investigation is necessary to assess whether the child is in need of

protection; and

= The investigation cannot be properly carried out unless the order is made.

Extension or Variation

Section 49 of the Act sets out the conditions upon which a CAQ is to be extended.

These include:-
* An authorised officer may apply to the Childrens Court for an order to extend
the term of a CAQ.
* In doing so, the original CAO must not have expired.
* An extension must be considered to be in the child’'s best interests.

= An extension cannot be granted more than once and cannot be made for a
period any longer than 4 weeks.

CAOs can be varied or revoked — this is outlined in $50 of the Act.

NB: A Court Assessment Order can only be extended once. The application for
an extension MUST be heard prior to the initial Court Assessment Order
expiring.

Provisions for indigenous children

If the child is indigenous a Form 17 — Aboriginal or Torres Strait Islander Recognised
Agency should be filed with the application for a CAO.

This has the dual purpose of:
» Advising the parents of an indigenous child/lyoung person that a
representative of a recognised agency is involved and may be present in

Court. :

= Advising the Court which recognised agency will provide advice to the Court
required under s6(3) of the Act.

CiUsers\tallsop\Desktop'2009 Induction Manual\2009 Tnduction Manuali2009 Revised Induction
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Consultation should occur with the recognised agency prior to the application being
made. If this is not possible then consultation should be made as soon as possible
after the order is made.

Other Provisions

The application for a CAO must be “personally” served on the parents by the
applicant. If itis not practical to serve a copy on the parents personally, a copy of the
~ application may be served on the parent by leaving it at or sending it by post to the
parents last known residential address. This is outlined in s41 of the Act.

Once a CAQ has been served a Form 22 — Affidavit of Service must be completed
and lodged with the Court.

The Chief Executive’s obligations after the making of a CAO are as follows:
» Providing a copy of the order to the parents / parties;

* Providing the parents/parties with a written notice explaining the terms and effect
of the order.

* Providing the parents/parties with written notice stating that a party may appeal
against the decision with 28 days and how the appeal is made.

Effect of CAO on existing Child Protection Orders

If a CAO is made for a child for whom a child protection order is already in force, the

CAO prevails to the extent of any inconsistency between the orders. This is outlined

in s49 of the Act.

Grounds for Applications for CAO’s

Applications for CAQOs (and for extensions / variations / revocations / etc of these
orders) must include the grounds of the application.

The grounds should include a summary of the main reasons for the order. These
reasons should be supported by key facts.

The grounds should address the key issues that the Magistrate needs to be satisfied
of to make the order.

Specify why an assessment is required and include the reasons why the specific
provisions sought are needed. Most assessment occurs without orders so you will
need to explain why, in this case, an order is required and why the provisions you are
seeking are required (e.g: why the child needs to be in custody while the assessment
is carried out).

The following questions provide prompts to guide the type of information which Child
Safety Officers should include in the grounds of each application.

Questions to assist in the Application for CAO:

=  Why is the assessment necessary in relation to this child now?

C:\Users\tallsop\Desktop\2009 Induction Manuai'2009 Induction Manual\2009 Revised Induction
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*  Why is a CAO needed fo carry out the assessment?
»  What assessments are proposed to be carried out over the term of the order?

» Why are each of the particular authorities/directives that you are seeking
needed?

»  Why is the timeframe sought required - for example, why is a CAO of a shorter
duration not appropriate?

= What steps have been taken to obtain the consent of the parents for the actions
which you are seeking the order fo authorise, or why is it not practicable (or
appropriate) to obtain consent?

Application to extend a CAO

»  Why is an extension of the order necessary?

=  What assessments have already been completed and what further ones need to
be?

*  Howis the extension in the child’s best interes{?

Application to vary CAO

» Why does the existing order need to be varied?

Application to extend and vary the CAO

»  Why is an extension of the order necessary?
* How is the extension in the child’s best interest?

*  What assessments have already been completed and what further ones need to
be? ‘

Why does the existing order need to be varied?

Application to revoke an CAO

»  Why the order is no longer needed?
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[How to apply for a Court Assessment Order

Complete Form 5 “Application for CAO” on ICMS.

If the application relates to an indigenous child ~ complete Form 17 “Aboriginal
and Torres Strait Islander Recognised Agency”.

Contact court to arrange filing of the application and to establish a court date
for the application.

Record court date and time on “Notice to Parents” section of Form 5.

Advise parents of court details and confirm a time to serve copy of application.’

Arrange for application to be sworn before a JP or Commissioner of
Declarations. At least 3 copies of the application are needed — court’s copy, parents’
copy and file copy.

File the application in the court by taking copies of Form 5 (and Form 17 if relevant)
to court registrar to be stamped and signed. File at least 1 full business day before the
proposed court date.

Personally serve each of the parents with a copy of Form 5 (and Form 17 if
relevant). Explain the application and provide brochure on CAQOs. Tell the
child/young person about the application and if appropriate provide a copy.

If unable to personally serve the application, a copy may be posted by certified mail or
left at the last known residential address. If the parents are represented by a solicitor,
the application may be served upon the solicitor.

Complete the Form 22 “Affidavit of Service” and file in the court.
This can be done just prior to the court date. 2 copies are needed — court’s copy and
file copy.

Attend court to apply for order. The applicant MUST be in court whilst the Court
Coordinator is making submissions in relation to the CAO application.

Obtain the order from the court as soon as practicable. Provide a copy to the
parents with a letter explaining the order and the appeal rights. An automated
letter is available on ICMS for this purpose.

Tell the child/young person about the order and, if appropriate, provide a copy of
the order and written information explaining the order.

10.

Record details of the court matter on ICMS.
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1)

It is assumed that a process in which parties ¢an, by question and answer, develop
their own case and challenge that of their adversaries maximises the presentation of
the facts.

Cross-examination is seen as an accountability measure for the witness.

Solicitors/Barristers may distort the professional’s findings to support their client or
theory of the case as well as directly challenge the professional’s techniques,
assumptions, competence, assessment process, qualifications, validity of the data
used, basis (organisational, confirmatory), use of suggestibility or coaching,
professional’s history and predisposition.

Often professional’s are treated by Solicitors/Barristers in a manner that they are not
use to within a professional arena. Both the tone of voice and the way questions are
asked may be quite offensive.

Strategy:

It is important to anticipate that you are likely to be challenged in a range of areas
and have a considered response prepared.

‘Maintain an up-to-date resume or curriculum vitae that includes all continuing

education. Have relevant statistics in mind or recent publications that you have
referred to as a means to support your assessment and opinicns.

Be cautious not be provide one-sided testimony. Consider the weakness of your
assessment and be prepared to respond. (eg: | did not have an opportunity to speak
with the father therefore the results are inconclusive, none-the-less the child
continues to present with anxiety in a range of environments ...)

2. Putting your point of view across:
Testifying to represent your view accurately is a difficult process.

Strategies:

Be prepared! Be very familiar with reports, notes ect. Have facts easily accessible
or memorised as shuffling through records to ascertain case facts may interrupt the
pace of the testimony and make the witness appear unprepared, indecisive or lacking
in knowledge.

NB: However, this can be used as a strategy for the witness to control the pace of the
cross-examination. If you need time to think, settle yourself down. You must seek
leave from the Judge/Magistrate to refer to your notes.

Have the main points that you would like to get across in cross-examination in the
forefront of your mind (even on notes that you bring in with you — eg: covering page
to your report. Don't get flustered if the Barrister asks to see these notes, this is a
common request and all material that is taken into court must be shared if asked.)

Remember, it is the judge whose opinion you want to influence, not the Solicitors
/Barristers. Look to the judge to educate him/her about the topic you are addressing.
Discuss concepts that are necessary for the judge to understand and then develop
explanations of them in lay language, using concrete iustrations.
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(c) that the questioning of the special witness must be restricted to a
stated time limit;

(d)  that a particular person must be obscured from the view of the special
witness while the special witness is giving evidence;

(e) that a particular person must be excluded from the place where the
hearing is held while the special witness is giving evidence;

(f that the special withess must give evidence in a place other than
where the hearing is held and in the presence of only stated persons
or with stated persons being excluded from the room;

[

(g) that a person, including, for example, a support person
under section 91, must be present while the special
witness is giving evidence to give emotional support to
the special witness; _ .

(h) that an audiovisual record of the evidence given by the
special witness be made and that the record be viewed
and heard at the hearing instead of the special witness
giving direct testimony at the hearing.

(3) The tribunal may make an order under subsection (2} on the
application of a party to the proceeding or on its own
initiative.

(4) In this section—

relevant matter, for a person, means—

(a) the person’s age, education, level of understanding or
cultural background; or

(b} the person’s relationship to a party to the proceeding; or
(c) the nature of the subject matter of the evidence; or

(d) another matter the tribunal considers relevant.

special withess means a witness who is—

(a) a chiid; or

(b) another person who the tribunal considers would be
likely, if the person were required to give evidence
according to the tribunal’s usual practices and
procedures, to—

(i) be disadvantaged as a witness because of the
person’'s mental, intellectual or physical

impairment or a relevant matter; or

(ii) suffer severe emotional trauma; or

(iii) be so intimidated as to be disadvantaged as a
witness.

Preparation for Cross-Examination

1. Understanding the nature of the adversarial system:
A court of law is an arena in which parties compete, presenting their various

perspective to be examined by an impartial arbiter {(judge or jury), who then makes
findings of fact and ultimately decides what the remedy shouid be.
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(4) Evidence in a hearing—

(a) may be given orally or in writing; and

(b) if the tribunal requires, must be given on oath or by affidavit.
(5) A member or adjudicator may administer or cause to be administered an oath for
the purpose of taking evidence at a hearing.

(6) A child can not be compelied fo take an oath. -

Section 97 - Requiring witness to attend or produce document or thing

(1) The tribunal may, by written notice, require a person to—
(a) attend at a stated hearing of a proceeding to give evidence; or
(b) produce a stated document or other thing to the tribunal.

Note— See section 214 for conseguences of failing to comply with a notice
under this subsection.

(2) The tribunal may give a notice under subsection (1) on the application of a party
to a proceeding or on its own initiative.

(3) A person who is given a notice under subsection (1) is entitled to be paid the fees
and allowances prescribed under a regulation or, if no fees and allowances are
prescribed, the fees and allowances decided by the tribunal.

(4) Fees and allowances payable to a person under subsection (3) must be paid—
(a) if the person was given the notice on the application of a party to the
proceeding—by the party; or
(b) otherwise—by all of the parties in the proportions decided by the
tribunal. '

(5) The fees and allowances must be paid at the time prescribed under a regulation.

Section 98 - Powers relating to witnesses
(1) In a hearing of a proceeding, the tribunal may—

(a) on its own initiative call any person to give evidence; or

(b) examine a withess on cath or require a witness to give evidence by
affidavit; or ‘

{c) examine or cross-examine a witness to the extent the tribunal
considers appropriate to obtain information relevant to performing its
functions in the proceeding; or

(d) compel a withess to answer guestions the tribunal considers relevant
to the proceeding.

(2) Subsection (1) does not allow the tribunal to compel a witness to answer a
question if the witness has a reasonable excuse for refusing to answer the question.

(3) Without limiting subsection (2), it is a reasonable excuse for a witness to refuse to
answer a question if answering the question might tend to incriminate the person. -

Section 99 - Dealing with special witnesses
(1) This section applies in relation to a special witness giving evidence at a hearing of
a proceeding.

(2) The tribunal may make any of the following orders—
(a) that only particular persons may be present when the special witness
gives evidence;
(b) that only particular persons may ask guestions of the special witness;
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PREPARING WITNESSES

Many professionals feel uncertain about their ability to give convincing testimony in
court. This uncertainty often stems from a lack of knowledge and experience in
either court procedures and/or on devices used by counsel during cross-examination.

This following information attempts to identify some of the more common procedural
aspects and techniques used by counsel, to help the witness feel more confident and
prepared when giving evidence. ’

Legislative bases for a withess to provide evidence:

All persons’ that provide affidavit material for child protection court proceedings or
statements for the Children Services Tribunal have the potential to be called as a
witness for the hearing. This information should be provided to the potential witness
at the time when they are preparing their material so that if the person is required to
provide evidence to a children’s court or the Children Services Tribunal, at some later
stage, it will not come as a shock to the witness.

Proceedings in the Children’s Court
Section 16 — Examination of person making an affidavit - Children’s Court Rules,
1997 states:

(1) If an affidavit is to be relied on at a hearing, the court may order the person
making it to be examined and cross-examined before the court and may order the
person to attend the court for the purpose.

Proceedings in the Queensland Civil and Administrative Tribunal

The Queensiand Civil ‘and Administrative Tribunal Act 2000 (Qid) outlines the
following sections in relation to evidence and witnesses in proceedings before the
Tribunal:

Section 95 - Evidence
(1) The tribunal must allow a party to a proceeding a reasonable opportunity to—

(a) call or give evidence; and

(b) examine, cross-examine and re-examine witnesses; and

(c) make submissions to the tribunal.

(2) Despite subsection (1)—

(a) the tribunal may refuse to allow a party to a proceeding to call
evidence on a matter if the tribunal considers there is already
sufficient evidence about the matter before the tribunal; and

(b) the tribunal may refuse to allow a party to a proceeding to cross-
examine a witness about a matter if the tribunal considers—

(i) there is sufficient evidence about the matter before the
tribunal; and

(i) the evidence has been sufficiently  tested by cross-
examination; and '

(¢) for an expedited hearing under section 94, cross-examination or re-
examination of witnesses is at the discretion of the tribunal, subject to
the rules.

(3) Also, the tribunal may place time limits on the giving of evidence and on the
examination, cross-examination and re-examination of witnesses.
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»  Complete the Form 24 — Subpoena and make three copies of this document
»  Keep copies of the Form 23 and the Form 24 for departmentai records

= Take the original and the remaining copies to the Justice of the Peace at the
court where the application is to be heard.

The Registrar will make a decision regarding the issue of the subpoena. If the
subpoena is issued, two copies of the Form 24 are returned to the departmental
officer for one for personal service on the witness and one for the departmental file.

Once the subpoena has been served on the witness the departmental officer that
served the witness needs to complete a Form 22 — Affidavit of Service.

Note:

The applicant applying for the subpoena does not necessary need to be the applicant
for the child protection order.

The person that serves the subpoena does not need to be the applicant for the

subpoena or the applicant for the child protection order. However, the person who
serves the subpoena needs to complete the Form 22 — Affidavit of Service.
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Framework for an “Advice in Conference”

= The Court Services Adviser chairs the AIC.

=  The AIC will commence with an introduction of all participants

» Checks are made to ensure that all parties have the same material

*= |n some cases, Crown Law will have prepared a memo that will form part of the
discussions.

= The Child Safety Service Centre is required to summarise the Chl|d protection
issues, which form the basis of the application.

» The Child Safety Service Centre is required to provide a case update.

» The Child Safety Service Centre is required to provide confirmation of the child
protection order being sought

= A review of the evidence to date and suggestions for further evidence required is
undertaken

»  Alist of witnesses that would be required for the hearing is generated. This
would include those to be subpoenaed and any file documents that need to be
subpoenaed from external agencies.

In general “Advice in Conferences” is conducted by teleconference. However, for
some of the Brishane Child Safety Service Centres, participants may chose to attend
Court Services, in person.

Following the “Advice in Conference” the Court Services Adviser will cbmplete and
circulate the minutes to all parties.

In a complex matter, it may be necessary to have multiple AiC’s.

In some case the Court Services Adviser may request a case discussion
(without Crown Law being involved) if there are policy or procedural issues
that need to be discussed prior to Crown Law involvement.

SUBPOENAS

The provisions in relation to subpoenas are outlined in Rule 27 — “Subpoenas” of the
Children’s Court Rules, 1997.

Rule 27 states; “On application by a party to a proceeding, the registrar may issue a
subpoena requiring the attendance of person before the court to give evidence in the
proceeding or produce stated documents or things”.

A witness will require a subpoena to attend court if they refuse to attend. Some
witnesses may request a subpoena in order for them to be released from their place
of work.

Files of another Department or agency may also be required. If so, a subpoena is to
be prepared in the name of the Director-General, Manager or Superintendent of that
organisation.  That particular person will not appear, but may delegate a
representative to attend with the files.

The procedure for preparing and serving a subpoena involves:

= Completing a copy of the Form 23 — Request for a Subpoena

= A separate Form 23 needs to be completed for each witnesses
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BRIEF TO CROWN LAW

Briefs for Crown Law are prepared by Court Services when advised that a contested
child protection application has not resolved at the Court Ordered Conference, or
when Crown Law advice or representation is required.

In relation to contested child protection applications the brief is basically a letter to
the Crown Solicitor requesting that they legally represent the department in relation
to the matter.

Briefs canvas the following information:

= Brief details in relation to the application — For example, details of the child
protection order sought; the date, time and place of the hearing
Nature of the instructions

Court history

Current Status of the child

Family constellation

Summary of the child protection concerns

Case Plan

Respondent details, including solicitor acting for the respondents
Evidence obtained and attached

Suggestions for further evidence to be obtained

Potential withesses

Departmental contacts

Briefs are prepared from the information provided in the "Request for additional
information re contested child protection applications” form and from the court
material that has been sent to Court Services.

A copy of the “Review of Court Material” will normally be attached to the brief for
Crown Law.

A hard copy of the brief for Crown Law is provided to the relevant CSSC and a copy
is retained on the Court Services file.

ADVICE IN CONFERENCE (AIC)

An “Advice in Conference” (AIC) is a discussion that involves Crown Law, Court
Services and the Child Safety Services Centre. The following persons’ would
participate in an “AIC™:

Crown Law Officer — Crown Law

Court Services Adviser — Court Services
Child Safety Officer

Team Leader

Court Co-ordinator

Furpose of an Advice in Conference

Review available evidence

Provide legal advice

Planning and strategising the application
Exploring alternative options
Determining negotiation stance
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Contested Child Protection Matters

INTRODUCTION:

Upon the Court Services Unit receiving instructions from the CSSC that a child
protection matter has been set down for a hearing, the foilowing process occur:

1.

The Court Coordinator to fill out the “Request for additional information re
contested child protection applications” form and email it to
Melissa.scott@communities.gld.gov.au

Please ensure that you provide TWO copies of all court material filed in the
proceeding to date (including adjournment notices) to Court Services.

The matter will then be allocated to a Court Services Adviser

The Court Services Adviser will prepare a “Review of Court Material’
document.

The Court Services Adviser will also prepare a “Brief to Crown Law™.

The Court Services Adviser will make arrangements to conduct an “Advice in
Conference” between the CSSC and Crown Law.

The Court Services Adviser will provide ongoing consuitation and support to the
CSSC throughout the duration of the contested matter

During the review of court material and the advice in conference a number of
witnesses will be identified. Subpoenas for those witnesses will need to be
prepared. The witnesses themselves will need to be coniacted, served with the
subpoena document and provided with information and support to prepare them
for giving evidence.

REVIEW OF COURT MATERIAL

This document is prepared by the Court Services Adviser upon the allocation of a
contested child protection file. The purpose of this document is to outline the
following: '

The name of the matter

The Court Services Adviser with carriage of the matter

The child protection order sought

A brief summary of the child protection concerns

Evidence provided to Court Services to date

Suggestions for additional evidence to be obtained to support the application
List of potential witnesses

Feedback in relation to the current filed material

Other relevant information and advise

Upeon completion, this document is then electronically sent to the relevant persons
including the Court Coordinator, Team Leader and the Child Safety Officer.
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Advice In Conference Minutes — [family name/s]

Date:

Present: Crown Law Officer
Court Services Adviser/Officer
CS0, Child Safety Service Centre
Team Leader, Child Safety Service Centre
Court Co-ordinator

Case update:

Material to be filed by [date — 5 days prior to hearing date/s]:

Material provided to Court Services/Crown Law to date:

Things to do:

Additional affidavits/material required:

Potential withesses required {and order if possible):

*N.B. Witnesses to be subpoenaed.

Court Services
[date]




ALL the facts and circumstances herein deposed to are within my own knowledge and belief
save such as are deposed to from information only and my meahs of knowledge and source
of information appear on the face of this my affidavit.

*Sworn / Affirmed by (full name of deponent) on (date) at (place) in the presence of:

(signed by deponent) (signed by Justice of the P

Deponent Justice of the Peace/C '
declarations ¢
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Peter’s injuries.
47. Once released from hospital Peter will be highly vulnerable and will need to be in
an environment where he is safe. Peter will also need to be nurtured and

encouraged to develop and rehabilitate from his injuries at his own pace..&‘:}E |

involve constant supervision of his learning and rehabilitation needs
that Peter would be at too higher risk of further harm should he
care of Mr Jones and Ms Sutton at this time /
48. | have formed the opinion that Peter Jones is a childin ed of protection and that
such protection is not likely to be ensured b - less intrusive order the
Court may make. | now make applicaliehy:for.a child protection order granting
custody of the child Peter Jones to t ecutive for a period of two years.

ALL the facts and circumstances osed to are within my own knowledge and belief

save such as are deposed to.from information only and my means of knowledge and source

of information appear onthe face of this my affidavit.

Sworn by on Am ‘nd __I_f on the 19™ January, 2009 at Brisbane in the presence of:

(signed bf'deponent) | (signed by Justice of the Peace)

Deponent ‘ Justice of the Peace /Commissioner for
declarations
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fy The current contact arrangements which involve Mr Jones and Ms Sutton
having supervised contact with Peter twice per week will remain in place in the

short-term. Monthly reviews of the contact arrangements will occur, with a view

to increasing contact, if considered appropriate;

Peter and his maternal family;
h) Referrals for appropriate discipline and parenti

made for Mr Jones and Ms Sutton. The Peé

strategies. Consultation and feedbs

relation to Mr Jones and Ms-;:"Sutton’s participation and progress in relation to

45,

46.

ter Jones is a child who has suffered life-threatening injuries. There remains
some doubt as to how these injuries were inflicted upon Peter but assessments
undertaken by medical staff suggest that the injuries were nonaccidental.

Mr Jones has been charged by Police with Grievous Bodily Harm as a result of
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Child Safety Support Officer, with the Caboolture Child Safety Service Centre has
supervised these visits. Pam Cassidy has informed me that Mr Jones and Ms
Sutton have acted appropriately during each of the visits and appear to be
concerned for Peter’s welfare.

Wishes of the Child

43. Peter is two and a half years of age. Given Peter’s age, | hav
details of this application with him.

Caseplan

44.  The current departmental case plan is as follows®

a) Following his discharge from hospi will be placed with indigenous

carers that will be able to suppo.rf“: sist him with his rehabilitation needs;

-.Children’s Hospital and the carers the
Department will ensure 1 eter attends all required medical and rehabilitation
appointments;:

In consultatio

J nes and Ms Sutton will be advised on an on-going basis of Petel’s-
?gned.ical and rehabilitation progress through involvement in regular case
discussibns between hospital staff, the Department and the carers;

e) Mr Jones and Ms Sutton, with the assistance of hospital staff, will be provided

with education opportunities to assist in Peter’s rehabilitation;
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38.

39.

40.

Peter’s current rehabilitation needs.

Mr Jones and Ms Sutton were also advised that following his release from hospital

it was the Department’s intention to place Peter with indigenous carers, Mr and Mrs

During this meeting Mr Jones and Ms Sutton: were also advised that in relation to

Gary, the Department would like the..c p’ipbrtunity to further assess his care and

protection needs and givel th‘ey’ were not willing to consent to this process, the

department is making an _f_;p'lic.ati"éin for a Court Assessment Order in relation to

Gary.

Mr Jones and sSutton advised my Team Leader, Sharon Upton and myself that

ontesting these applications.

1 proV'____‘ed numbers to assist Mr Jones in accessing legal advice, to which he

‘ icated that he would follow-up.

Contact

42,

For the duration of the court assessment order Mr Jones and Ms Sutton have

visited Peter Jones twice weekly at the Mater Children’s Hospital. Pam Cassidy, a
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placement. Gloria did state that it would be important for the Department to
continue to attempt to locate Peter's mother, Ms Bell, as contact with his maternal

family would be vital in terms of Peter’s cultural and spiritual identity.

Family Group Meetings

36. A Family Group Meeting was held on the 17" January, 2009 at the Ca.@o"il’t.ure

Child Safety Service Centre. In attendance were Mr Jones, Sutton, Sharon

37.

Department would be.;"fp[:'i fng for'a child protection order granting custody to the

Chief Executive: for a Wéﬁod of two years. The current child protection concerns

&

were discuSse Mt was explained to Mr Jones and Ms Sutton that given the

s between the extent of the injuries and explanation for how these

njurre,s)u= ccu.‘rred the Department was of the opinion that Peter would be at risk if he
wé’s,ret;rned home at this time. It was further explained that the Department was
seeking a two year order on the basis that Peter's rehabilitation needs are likely to
be intensive over the next twelve to twenty-four months and that the Department

currently held concerns in relation to Mr Jones and Ms Sutton’s ability fo meet
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twenty-four months.
32.  On the 10" February, 2009, Mater SCAN further recommended that the

Department make application for a child protection order, granting custody of Gary

was also considered to be at risk.

Consultation with Recognised Aboriginal Agency

app:i: .a_:}t_‘__io‘ﬁ or a child protection order, in relation to Peter, granting custody to the

ef Executive for a period of two years. | further advised Gloria that following his
discharge from hospital it was the Department’s intention to place Peter with Mr
and Mrs Bond, indigenous carers. Gloria advised that the Karbul Indigenous

Placement Agency were supportive of the Department’s decision and the intended
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Campbell that this matter has been listed for menticn in the Caboolture Magistrates
Court on the 22" February, 2009.

30. The outcome of the initial investigation in relation to the notification received at the

Caboolture Child Safety Service Centre on the 9™ January, 2009 was substé tiated

for physical and emotional harm in relation to Peter and substantiated a .;;-;iSk of

physical and emotional harm in relation to Gary.

31.  Onthe 10" February, 2009, Mater SCAN recommended that the Department make

application for a child protection order, granting ¢ of Peter to the Chief

Executive for a period of two years. This recom ation was based on the

following:

a) Peter suffered life-threatening |n e extent that if medical assistance

e child would have died.

had not been sought it is likely thatth

ent of the injuries and the explanation for how
es and Ms Sutton, remain unresolved.
¢} Inconsistencies. exi f”g'between the timing of the child’s injuries with medical

estmg that the injuries occurred approximately twenty-four to forty-

an-{WMs éutton maintain that following the incident the child was immediately

akemn by ambulance to the Redcliffe Hospital.

d) Peter is likely to suffer some motor dysfunction and long term learning
difficulties. A high level of support will be required from his caregivers to assist

in his rehabilitation. This support will be intensive over the next twelve to
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28.

~e) Whilst Peter's rehabilitation needs are

Sutton. On the 2™ February, 2009 the Queensland Police Service advised me that
neither Mr Jones nor Ms Sutton have any previous criminal history.

On the 7" February, 2009 | met with Dr Lewis to discuss Peter's current situation

and rehabilitation requirements. Dr Lewis advised me of the following:
a) It is difficult to say with any certainty the long-term prognosis for P .
b) It is highly likely that Peter will have some motor dysfunction on'the left side of

his body. |
¢) Peter may have difficulty walking.

d) Peter may have some long term learning pr

<to be on-going throughout his

childhood, they will be intensive gv: > next twelve to twenty-four months.

f) A more definitive prognosis cou e given after one to two months of

rehabilitation.

arrested and charged Mr Jones with one count of Grievous Bodily Harm, as a
result of the injuries that Peter had sustained. He further advised that Mr Jones
had been granted watchhouse bail, and there were nco conditicns that would

prohibit Mr Jones from having contact with Peter. | was further advised by Officer
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interviews were also conducted in the presence of Police Officers, Jack Campbell
and Susan Wall. | was also present during these interviews. During both

interviews Ms Sutton maintained that she was in the living room with Mr Jones,

when she heard a large bang come from the kitchen. She stated that whil
not witness the incident, Peter's injuries must have occurred w st he "\Las
attempting to climb up on his high chair. Ms Sutton advised tha
Jones found Peter lying on the floor Mr Jones h me.d..gatéiy called an
ambuiance. |

25.  Onthe 12" January, 2009, Sharon Upton, Teaniit:e: or Child and Family Team

at the Caboolture Child Safety Servic e;-and myself participated in the

Suspected Child Abuse and Neg N) forum at the Mater Hospital

(hereinafter referred to as “Mater SC

On the 19" January, 2009 further attempts were made by Jack Campbell, Susan

Wail and myself to interview Mr Jones and Ms Sutton in relation to the alleged
incident on the 9" January, 2009. Mr Jones and Ms Sutton refused to discuss the
matter further.

27. Criminal history checks were undertaken in relation to both Mr Jones and Ms
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and Susan Wall, Police Officers attached to the Brisbane Child Abuse Unit,
conducted these interviews. | was also present when these interviews were

conducted. Mr Jones maintained that he and Ms Sutton were in the living room

when the child was injured. He stated that he did not actually see how t

were caused but the only possible explanation is that the child fell

st climbing

up his on his high chair. Mr Jones further stated that he “call bulance,

immediately, once he saw Peter lying on the ground having what.appeared to be a

fit”.

“was put to Mr Jones that the

21. During the interview on the 12" January, 200!

explahation he had provided was not consi with the presenting injuries. The.

issue of timing between when th Lie,_,_‘bccurred and when the child was

presented to the Redcliffe Hospital was.

22. In response to this Mr Jonesstarted banging the table and began yelling “you are

welf e’ Mr Jones terminated the interview by walking out.

23.  Prier to the conclusion of the interview Mr Jones once again indicated that he was
not willing to discuss the events of the 9" January, 2009 again with either the
Police or the Department.

24. Ms Sutton was also interviewed on the 11" and 12" January, 2009. These
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c) When Peter was presented at the Redcliffe Hospital, Mr Jones and Ms Sutton
appeared to be very distressed. They also appeared to be generally concer