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(ii) industrial disputes;

in youth detention centres, or like facilities.”
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FORWARD

1. The factual and political circumstances associated with the shredding of the Heiner Inquiry
documents and tapes always made a finding of prima facie illegality, open under the relevant
provision/s of the Criminal Code (QId) 1899 in respect of the decision to destroy these public
records to prevent their known use as evidence in foreshadowed (and realistically possible
future) judicial proceedings, capable of changing the course of the political history of Queensland.
This is because the alleged wrongdoers were known to be all Ministers of the Crown in the State
of Queensland in attendance at the 5 March 1990 meeting of the political Executive, and
extending to certain senior bureaucrats associated with the decision-making process and

outcome.

2. Such a finding has no precedent in the political or jurisprudential history of Queensland or (it is

believed) any other Western democracy.

3. In short, this is a matter of uniqueness and importance. It presents an unprecedented litmus test
for the rule of law principle of equality before the law for all and ignorance of the law not being
an excuse available to anyone, but most particularly government. The alleged offence concerns a
foundational administration of justice offence on which all justice systems rely - the preservation
of known and foreseeable evidence so that courts may do justice according to law with all
available relevant evidence at the time and so that any party may enjoy a fair trial, especially

when facing the might of government as the defendant.

4. Evidence exists which unequivocally shows that the Criminal Justice Commission (“CJC") always
knew that my complaint to it on 14 December 1990 had the potential to see the entire Goss
Government ministry open to a charge pursuant to section 132 of the Criminal Code -
Conspiracy to defeat justice. This material, however, is yet to be examined due to the timeline
stipulated in the amended Term of Reference 3(e), namely from 1 January 1988 to 31 December

1990. (See the Chronology of Events Attachment)

5. It was argued from the very beginning that the shredding may have been a serious crime
captured by section 129 of the Criminal Code - destroying evidence. Sections 132 and/or 140
of the Criminal Code, being sister provisions to section 129 in Chapter 16 of the Criminal Code -
Offences Relating to the Administration of Justice - were thus also potentially relevant in the

alternative.

6. Now, when considering whether or not the shredding was an illegal act, it is submitted the fact
that section 129 was erroneously interpreted by the CJC and other authorities (including Crown
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10.

11.

Law) in the first instance and then for a prolonged period afterwards should not be ignored. This
because the ramifications of an accurate interpretation were always so monumentally serious,
politically and constitutionally, that the misinterpretation may have been done deliberately so as

to advantage those in power in our unicameral system of government.

In August 2007, a raft of retired senior judges advised of this very concern in their Open
Statement of Concern on the Heiner Affair to then Queensland Premier, the Hon Peter Beattie.
They also advised that a Special Prosecutor ought to be appointed to investigate the entire

Heiner Affair.

It is submitted that because section 129’s purpose and wording were so unarguable and patently
clear for the CJC and other authorities (i.e. Crown Law and the Office of the Director of Public
Prosecutions at particular times) to have ever opined that it permitted all known evidence to be
deliberately destroyed to prevent its use as evidence just so long as the relevant foreshadowed
judicial proceeding had not commenced was not only untenable but an utter nonsense if the rule
of law counted for anything. Everything in this matter is exacerbated because it involves the
conduct of government (i.e. “the model litigant”) either as “the political Executive” or “the whole
of government” - affecting and undermining the administration of justice and public confidence

in government,

The Heiner Affair should therefore be best and accurately described as a scandal involving
‘systemic’ corruption (as in ‘whole of government’), not just one instance of alleged criminality

pertaining the shredding act by the ‘political Executive’ on 5 March 1990.

In accordance with Term of Reference 3(e) and the 24 July 2012 definition of “government” ruled
at the Recusal Hearing, it is submitted that the conduct at issue involved members of the ‘political
Executive’ (i.e. the Queensland Cabinet Ministers in attendance on 5 March 1990 when they

ordered the destruction of the Heiner Inquiry documents and tapes):

(a) knowingly obstructed the administration of justice regarding foreshadowed
and/or “realistically possible” future judicial proceedings involving known and
prospective parties which relied on the continuing existence of the Heiner

Inquiry documents and tapes; and

(b) knowingly covered-up known and/or suspected misconduct involving public
officials at the John Oxley Youth Centre (“the Centre”) inter alia concerning the
abuse of children in their care as gathered in evidence by Mr Heiner during the

course of his lawful inquiry into the management of the Centre.

However, that while it was asserted from the outset that section 129 may have been breached, it

is submitted that more significant and compelling is that despite opinions from eminent Queens
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Counsel (all learned in the criminal law) such as Messrs Ian Callinan?, Robert F Greenwood? and
Anthony Morris3, and retired Queensland Appeal Court Justice, the Hon James Thomas AM%,
having publicly advised on this serious mistake of law over an extended period after the 5 March
1990 shredding, those government authorities adamantly refused to correct their demonstrable
mistake of law in the Heiner Affair (including after the 2004 Queensland Court of Appeal ruling in

R v Ensbey®) and then to act in accordance with the law and their duty.

12. Consequently, it is submitted that the failure of these authorities to apply the law honestly and
equally in a situation of such seriousness which overtly perpetuated an injustice against me and
others to the advantage of others in high places in government by means of a systemic cover-up

not only warrants potential public admonition, on the evidence adduced, but it demands a

thorough and urgent public review to expose and address the full extent of that 23-year cover-up.

THE ILLEGALITY OF THE SHREDDING OF THE HEINER INQUIRY
DOCUMENTS AND TAPES

1. TheLaws at Issue

1.1. The relevant provisions of the Criminal Code (QId) 1899 which we submit may have been breached

in respect of the shredding of the Heiner Inquiry documents and tapes are as follows:

(a) Section 129 of the Criminal Code - destruction of evidence - provides for: "Any
person who, knowing that any book, document, or other thing of any kind, is or may be
required in evidence in a judicial proceeding, wilfully destroys it or renders it illegible or
undecipherable or incapable of identification, with intent thereby to prevent it from
being used in evidence, is guilty of a misdemeanour, and is liable to imprisonment with

hard labour for three years."”

17 August 1995 Special Submission to the Senate Select Committee on Unresolved Whistleblower Cases

2 9 May 2001 Submission to Senate President which later led to the establishment of the 2004 Senate Select Committee on the
Lindeberg Grievance

3 October 2006 Morris QC and Edward Howard Report into the Lindeberg Allegations commissioned by the Borbidge Queensland
Government

4 Qpinion to University of Queensland’s School of Journalism’s student May 2003 newspaper The Queensland Independent

5 R v Ensbey; ex parte A-G (QId) [2004] QCA 335 of 17 September 2004
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(b) Section 132 of the Criminal Code - Conspiring to defeat justice - provides for: “(1)
Any person who conspires with another to obstruct, prevent, pervert, or defeat, the course
of justice is guilty of a crime and is liable to imprisonment for 7 years.”

(c) Section 140 of the Criminal Code - Attempting to pervert justice - provides for: “4
person who attempts to obstruct, prevent, or defeat the course of justice is guilty of a

crime — Maximum penalty - 2 years imprisonment.”

1.2. The binding authority regarding section 129 of the Criminal Code (Qld) is found in R v Ensbey; ex
parte A-G (Qld) [2004] QCA 335 of 17 September 2004. Case law dates back to 1891 in Vreones, and

was cited in Ensbey.5 His Honour Davies JA in Ensbey relevantly said 15:

“...It was sufficient that the appellant believed that the diary notes might be required in evidence
in a possible future proceedings against B, that he wilfully rendered them illegible or
indecipherable and that his intent was to prevent them being used for that purpose.” (In making
this ruling, His Honour also referred to the authority in R v Rogerson (1992) 174 CLR 268 at
277)

And at 16:

"..Now, here, members of the jury, the words, 'might be required’, those words mean a
realistic possibility. Also, members of the jury, I direct you there does not have to be a judicial
proceeding actually on foot for a person to be guilty of this offence. There does not have to be
something going on in this courtroom for someone to be guilty of this offence. If there is a
realistic possibility evidence might be required in a judicial proceeding, if the other elements

are made out to your satisfaction, then a person can be guilty of that offence.”

1.3. His Honour Justice Jerrard said at 49:

“A more difficult matter for appropriate application of the section is where, as in this case, not
even criminal proceedings are on foot or foreshadowed, let alone judicial proceedings, at the
time the potential evidence is destroyed. There is authority at common law, however,
approving the application of the associated offence of fabricating evidence, provided for by s
126 of the Code, to a situation in which there was no judicial proceeding on foot, and only the
reasonable possibility, foreseen by and which arose out of facts known to the accused, that

one might occur in the future.”

6 Other cases cited were Knight v The Queen (1992) 175 CLR 495 (applied), R v Fingleton [2003] QCA 266; CA No 177 of 2003, 26
June 2003, Rv Selvage & Anor [1982] 1 All ER 96.
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1.4, The triggering elements of section 129 of the Criminal Code are:
(1) knowing that any document may be required in evidence in a judicial
proceeding;
(2) wilfully rendering it illegible or indecipherable; and

(3) with intent thereby to prevent it from being used in evidence.

1.5. McHugh ] in Ostrowski v Palmer [2004] HCA 30 (16 June 2004) said at 52:

“...If a defendant knows all the relevant facts that constitute the offence and acls on erroneous

advice as to the legal effect of those facts, the defendant, like the adviser, has been mistaken

as to the law, not the facts.”

And at 41:

“..At common law, and in my opinion under the Criminal Code, once the prosecution proves
in relation to a strict liability offence that the defendant knew the facts that constitute the
actus reus of the offence, that is, all the facts constituting the ingredients necessary to make
the act criminal, the defendant cannot escape criminal responsibility by contending that he or

she did not understand the legal consequences of those facts.”;

And at 59:

“..for the purposes of s 24 of the Criminal Code, it is irrelevant whether the mistake of law is
induced by incorrect information obtained from an official government body or from any
other third party or is induced by any other form of mistaken factual understanding. Thus, in
any situation where a person's mistaken belief as to the legality of an activity is based on
mistaken advice, that person would not have a defence under s 24. To find otherwise would
expand the scope of the defence in s 24 to an unacceptable extent. It would also undermine

the principle that ignorance of the law is no excuse.”

1.6. Callinan and Heydon J] said in Ostrowski at 85:

“..A mockery would be made of the criminal law If accused persons could rely on, for example,
erroneous legal advice, or their own often self-serving understanding of the law as an excuse

for breaking it...”
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2.

21,

2.2,

2.3.

2.4.

2.5.

2.6.

Background to'the Shre&diﬁg

By the Queensland Government extending this Commission’s remit pursuant to Commission of
Inquiry Amendment Order (No.2) 20137 to include “...industrial disputes in youth detention centres”
it broadened the scope of consideration and findings to involve “all” conduct by public officials at the
John Oxley Youth Centre between 1 January 1988 and 31 December 1990 which Mr Heiner took

evidence about instead of conduct pertaining specifically to instances of “...historic child sexual abuse.”

Counsel and | do not, however, retreat from our stated position that during the course of his inquiry,
Mr Heiner heard and took evidence about “..historic child sexual abuse” (namely, the Harding

Incident). This assertion shall be addressed later in this submission.

It is now plain that evidence of unlawful “child abuse” (i.e. as in the 26 September 1989 Handcuffing
Incident to an outside fence throughout the night) was taken by Mr Heiner and known to be in the
documents at the time they were destroyed.® The relevant head of power (at the time) is open to be
found under the Children’s Services Act 1965 and Regulations® and the Code of Conduct associated

with the Public Service Management and Employment Act 1988 and Regulations.

It is relevant to point out that by their subsequent actions the Goss and Beattie Governments
acknowledged that matters of “child abuse” (as in the 26 September 1989 Handcuffing Incident) was

part of Mr Heiner's investigation, and hence had to comprise some of his gathered evidence.

This is manifest in Document 131 in which the Goss Government sent evidence about the Heiner
Inquiry to the Senate Select Committee on Unresolved Whistleblower Cases in July 1995, and in
the Beattie Government’s establishment of the Forde Inquiry into the Abuse of the Children in
Queensland Institutions (“the Forde Inquiry”) in August 1998 with a remit to investigate the 26

September 1989 Handcuffing Incident.

Relevantly, I put this to Commissioner Forde in the Introduction to his 18 September 1998

submission at page 4:

7 http:/ /www.childprotectioninquiry.qld.gov.an/_data/assets/pdf_file/0004/178717 /Commissions-of-Inquiry-Amendment-Order-
3e.pdf

8 See QCPCI Transcript 3 December 2012 p24 (Re Exhibit 71 - Feige/Copley) 7 December 2012 - Feige/Copley; Transcript 4
December 2012 p18 - Jan Cosgrove/Copley; Transcript 5 December 2012 p40 - Lannen/Copley; Transcript 7 December 2012 pp35-

36 -

Cox/Copley; Transcript 11 December 2012 p53 - Coyne/Copley; Transcript 12 December 2012 p44 - Collins/Commissioner;

Transcript 13 December 2012 p53 - Yuke/Copley; Transcript 24 January 2013 p59 - Walker/Lindeberg.

9 Note the Forde Report at p172 - Re Investigation into the 26 September 1989 Handcuffing Incident at JOYC

10 Document 13 was a tampered/edited version of Mr Coyne’s report to Mr lan Peers setting out reasons why he had handcuffed
the children. Its contents appeared on the front page of The Courier-Mail on 30 May 1998 as unacceptable treatment of children and
was arguably the major cause for the incoming ‘minority’ Beattie Government setting up the Forde Inquiry in August 1998.
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“A bastion of hope and justice

As a universal principle, the Crown/State - the Fountain of Justice - should always be seen as a
bastion of hope and justice. It is especially important to maintain the integrity of that bastion
for children who may or have suffered abuse at the hands of those with control over their

young lives.

In that sense, any effort by the Crown/State (i.e. Executive Government and/or its agents) to
knowingly ignore, destroy evidence of or cover up suspected child abuse of children in its care
and control should never be tolerated or excused in any decent caring society governed by the

rule of law.

I submit that governments cannot be permitted to destroy evidence of suspected child abuse
perpetrated by Crown employees against children in lawful custody or care of the Crown to
prevent public exposure and liability as well as possible prosecution of the offenders for
whatever reason. Equally, governments cannot be permitted to destroy public records when it
knows that they are evidence for pending or impending court proceedings and when done for

the express purpose of preventing their use in those proceedings.”

2.7. Poignantly, might 1 suggest, the situation was summed up at page 10 which still attends this

Commission 14 years later, especially given its recently amended Term of Reference:

“..It is respectfully submitted that it would not be in the public interest or in the interest of
truth if this Commission of Inquiry could only investigate and make recommendations on the
substance or otherwise of "shredded JOYC child abuse allegations” and not concern itself with
the far greater offence that such evidence in the possession of the Crown at the time was
deliberately destroyed by order of the Goss Cabinet (in the name of the Crown) to obstruct
justice and to cover up unacceptable suspected child abuse against children in the care and

protection of the Crown.”

2.8. It is a matter of public record that the Forde Inquiry found the 26 September 1989 Handcuffing
Incident ordered by Mr Coyne to be unreasonable in respect of its duration and hence possibly
unlawful under section 69(1) and (5) of the Children’s Services Act 1965 and Regulation 23(10), but

a prosecution was not possible due to (the limitation period of) 12 months having elapsed.!!

11 At Page 172, the Forde Inquiry Report relevantly says: “That both the act of handcuffing and the length of time that X and Y were
handcuffed constituted a possible breach by Mr Coyne of section 69(1) of the Children Services Act 1965 in that such conduct may have

amounted to ill-treatment, neglect or exposure of a child in a manner likely to cause unnecessary suffering or injury to the physical or

mental health of the child invelved.”
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2.9. Further consideration!? suggests that this offending conduct may have represented prima facie
offences under Sections 335, 355 and 544 of the Criminal Code (Qld),*? and therefore were not

limited by the elapse of time when the Forde Inquiry made its findings.

2.10.  Inany case, the Commission should be mindful of these factors in reaching its decision regarding
the lawfulness of the shredding within a ‘full and careful’ picture under its amended remit because at
the time this incident of child abuse was investigated by Mr Heiner and at the time the Queensland
Cabinet considered the fate of his gathered material and ordered its destruction on 5 March 1990,
inter alia, “...to reduce the risk of legal action and provide protection for all parties involved in
the investigation”, (See Exhibit 151 page 2), the Commission knows that the Hon Dean Wells
confirmed on 23 April 2013 at pages 26-27 that the Cabinet knew the material may have been about

“misconduct” worthy of consideration by the Criminal Justice Commission (“CJC”).

2.11. Itreasonably follows that these serious prima facie breaches of the Children’s Services Act 1965
opened the way to action against Mr Coyne because they plainly fell within the meaning of “industrial
matters” going to suspected official misconduct, which brought into play “a realistic possibility” of
future judicial proceedings in various curial or quasi-judicial forums, all of which were authorised at

law to administer and take evidence on oath.

2.12. This has the legal consequence of triggering relevant provisions under Chapter 16 of the
Criminal Code (QId) dealing with Offences Relating to the Administration of Justice because of the

definition of “judicial proceeding” under section 119 of the Criminal Code (QId).

2.13. For example, Mr Wells acknowledged that the Heiner material may have been about
“misconduct” yet the CJC’s Official Misconduct Division, pursuant to the Criminal Justice Act 1989,
had become operational since November 1989. It is likely, therefore, that it was known that the
contents of the Heiner Inquiry documents represented “suspected official misconduct” and this
opened up wider considerations in how the material should be handled. Relevantly, section 37(2) of

the Criminal Justice Act 1989 says:

“It is the duty of each of the following persons to refer to the Complaints Section all matters

that the person suspects involves, or may involve, official misconduct -
(a) The Parliamentary Commissioner for Administrative Investigations;

(b) The principal officer (other than the Commissioner of Police) in a unit of public

administration;

(c) A person who constitutes a corporate entity that is a unit of public administration.

12 See Exhibit 5 Attachment 2, Volume II, Alleged Prima Facie Counts 14-23

13 Section 335 - Assault; Section 355 - Deprivation of Liberty; Section 544 - Accessory after the fact.
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Section {4) says: A person shall discharge the duty prescribed for the person hy subsection (2)
and {3} notwithstanding -

fa} The provisions of any other Act; or

{b) Any obligation to which the person may be subject to maintain confidentiality with

respect to the matters or complaints concern.

2.14.  The CJC was a “judicial proceeding” pursuant to section 119 of the Criminal Code (@ld}). When Mr
Wells recited what Queensland Premier, the Hon Wayne Goss, is alleged to have said about the type of
material the Heiner Inquiry documents represented (at Point 15 in the Wells’' Statement}, the issue of

“realistically possible” future judicial proceedings before the CJC was triggered : {See Exhibit 351)

“..J think it was that this point that the Premier said that these people could in a few weeks

repeat their concerns te the Criminal Justice Commission, and we were setting that up with

the powers of a standing Royal Commission and with a misconduct division the function of

which would be to deal with precisely these kinds of issues.” (Bold and underlining

added)

2.15. I is also relevant to cite what some additional comments The Sun elicited from Heiner Inquiry
witnesses regarding other aspects of the alleged misconduct put before Mr Heiner in that
newspaper’s 11 April 1990 front page coverage on the shredding. (See Exhibit 342) Albeit, the

sources are anonymous, reporter Miles Kemp wrote:

“Allegations at the inquiry centred around charges of corruption and misconduct by

two youth workers....Two witnesses at the inquiry claimed today serious allegations of

funding rorts and jobs-for-the-boys had been raised before Mr Heiner.” (Bold and underlining

added)

2.16.  Allied to this is the earlier 1 October 1989 The Sunday-Sun coverage (p18) of the 26 September
1989 Handcuffing Incident with Ms Anne Warner, as Shadow ALP Families Spokesperson, speaking
about her knowledge of this incident and related ‘sedating of inmates.’ She is reported as calling for a
review of the Centre. {See Exhibit 324} The article records that she obtained her information of

possible serious child abuse from sources inside the Centre. There is no surprise in any of this.

2.17. It is noteworthy that Mr lan Peers’ (misleading) claims in The Sunday-Sun article that the
handcuffing only occurred “...for a few hours” when the full version of the aforementioned related

Document 13 shows that he knew the handcuffing was throughout the night. (See Exhibit 324

Page 10 of 9C




2.18.  Evidence has been adduced that this Handcuffing Incident was one of the complaints!* which Mr
Heiner was commissioned to review, being part of the list of complaints lodged with Director-General

Mr Alan Pettigrew by Ms Janine Warner of the QSSU on 10 October 1989. (See Exhibit 72)

A P;‘bpér Option : ' ;

2.19. Referring back to Point 2.13, although the Criminal Justice Act 1989 was not fully in force at the
time of the actual shredding on 23 March 1989, the issue of foreseeability should be a consideration
for this Commission in its Report on 3(e). It is known that the CJC’s Official Misconduct Division came
into operation in November 1989, and while its Complaints Section did not come into operation until
22 April 1990, the majority ruling and associated arguments in R v The Secretary of State for the
Home Department ex parte Fire Brigade Union [1995] 2AC 513 meant, under the prevailing
circumstances at the time both as a proper place to refer the “misconduct” and “defamation” allegedly
contained in the material and as a proper place to secure them from access (if in fact this was ever a
reasonable concern), the CJC was an immediate option. The Cabinet Secretariat had held the Heiner
Inquiry documents and tapes in its possession (albeit secretly) from around 9 February 1990 as a
device to avoid access by Mr Coyne and others!s, but it is hardly credible that their continuing
preservation for a short time further was a legal and practical impossibility before being able to refer
the material to the CJC, let alone immediately, to overcome the alleged difficulties instead of
destroying it, unless the department and the Queensland Government never wanted anyone to see
what Mr Heiner had lawfully discovered during his brief Inquiry into the running of the dysfunctional

Centre.

2.20.  If “foreseeability” is not held to be an immediate option to involve the CJC after 22 April 1990, it
is suggested that the material could and should have been properly referred to the police, especially
as it was an option earlier advanced by Mr Peers in an (undated) memorandum to Ms Matchett
around the time when Mr Heiner was about to write his report and temporarily downed tools on 19
January 1990 (See Exhibit 123) until his appointment status was clarified. All this came to nought for
Mr Heiner when Ms Matchett summarily terminate his commission on 7 February 1990.(See Exhibit

136). The Peers memorandum relevantly says at page2:

“Part A should be a written document able to be released publicly. It should do no more than

answer specific issues in line with the Terms of Reference, for example:

14 “Unsigned” Complaint says: “Reports of use of handcuffs as a restraint - chains used to attach a child to a bed - handcuffed to
permanent fixtures — medication to subdue violent behaviour — resident child attached to swimming pool fence for whole night - all
inappropriate management.” (See Exhibit 88)

15 See The Hon Dean Wells’ Statement, Exhibit 351 at p3, Point 9 which says: “...She (Warner) said that if the documents stayed in her
department they would become part of or be relevant to the personal files of the employees who were making or who made the
accusations, and to keep unsubstantiated scuttlebutt and insults on people’s files was intolerably unfair.”
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- Is there any evidence which should warrant a police investigation?

- Is there evidence upon which disciplinary action by this Department might be

based?

- As a result of the Inquiry, are there any procedural guidelines that he would

recommend?

- Asaresult of the Inquiry, did he form any opinions about the design and adequacy of
the building?” (Bold and Underlining added)

Determined Destruction

2.21.  Itis submitted that there was a determination on the part of the Queensland Government [which
certainly means “the political Executive” within the definition under 3(e)] that these public records
were going to be destroyed no matter who or what stood in the way, and Mr Wells expressed this

‘political desire’ in his Statement (See Exhibit 351) at Point 19 thus:

“As I mentioned in paragraph 15 the political reality is that the destruction option
was effectively established as the default position by the end of the first cabinet
submission. The juggernaut of government was already programmed and moving in
the direction of the destruction option before cabinet was ever informed that any
solicitor was looking for the documents. In other words knowledge of the interest of
the solicitor in the documents came too late to have been an ingredient in the

direction cabinet took on the issue.”

2.22. In this revealing insight about “...the juggernaut of government” being already programmed
towards destroying the material back in 1990, it is submitted that it is not open to accept that Mr
Wells accurately records “the state of things” because his ‘cherry-picking’ version clashes with what
was actually set out in the relevant Cabinet submissions; the first Cabinet submission of 12 February
1990 (See Exhibit 151) plainly declares that its objective was “...to reduce the risk of legal action and
provide protection for all involved in the investigation.” Conduct pursuant to that objective was
embarked on by the Cabinet Secretariat. For example, on 13 February 1990, acting on behalf of the
Cabinet, Mr Tait wrote to the Crown Solicitor, Mr O'Shea, seeking advice regarding any
discovery/disclosure ohligation which might apply to the Heiner Inquiry documents should a writ be

issued. (See Exhibit 158)
2.23. InAv Hayden (1984) CLR 532 the High Court held that in any act:

“..neither the Crown nor the Executive has any common law right or power to
dispense with the observance of the law or to authorise illegality.”
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2.24.  The chronology of events indicates that when Ms Warner signed off on the 12 February 1990
Cabinet Meeting submission, i.e. on 5 February 1990, at page 6 of Exhibit 151, it records this about
the whereabouts and security of the Heiner Inquiry documents and tapes, “...This material has been
handed in sealed boxes!¢ to the Acting Director-General, Department of Family Services and Aboriginal
and Islander Affairs. It has been stored in a secure place and has not been perused by the Acting

Director-General.”

2.25.  The relevant question is: “Why not?” For a public official at that level to deliberately deny herself
the opportunity to learn of evidence of improper conduct within her department amounts to
dereliction of duty at best, and for her Minister to connive to that end smacks of her own complicity

in that dereliction. It opens up questions of wilful blindness.

A motivﬁtion factor to traﬁéfé;t'he doéﬁments to Cabinet ¥

2.26.  Thereis no indication in the 12 February 1990 Cabinet submission about the ‘sealed box’ needing
to be relocated into the possession of the Cabinet Secretariat in order that the objectives of the
submission could be agreed to, but, for some unexplained and undocumented reason between 5
February and 13 February 1990, something happened which saw the urgent need to secretly transfer
the ‘sealed box’ from its ‘security!” in the department to the ‘security’ of the Cabinet Secretariat. It is
submitted that the only triggering event which occurred between those dates was the 8 February
1990 letter from solicitors Rose, Berry and Jensen, on behalf of Mr Coyne and Ms Dutney, seeking
access to certain parts of the Heiner Inquiry documents and tapes pursuant to Public Service

Management and Employment Regulation 65. ("PSME Regulation 65")

2.27.  'This notification carried with it “a realistic possibility” of judicial review if access was refused,
whatever differing interpretations were offered about whether the PSME Regulations extended to
these records, which at that point in time, were not thought to be “public records” pursuant to section

5 of the Libraries and Archives Act 1988.

2.28. It is relevant to point out that Mr Coyne had the benefit of always holding the acting Solicitor-

General’s “whole of government” 30 June 1989 interpretation of the meaning of PSME Regulation 65

16 It might be noted that the plural word “boxes” is used when the evidence adduced suggests that it was always “one” box. It is
possibly a mistake by the composer of the document, especially given Mr Roughead’s evidence about collecting a single box from Mr
Heiner.

17 We posit that the imputation regarding a need for “security” over the ‘sealed box’ brings (unnecessarily) to this matter an element
of ‘drama’ that someone was going to raid the department to steal the box and therefore a greater amount of physical ‘security’
resided in the Cabinet Secretariat. The only force being exerted at the time to obtain access was one of law, not via unlawful break
and entry. Decisions regarding the fate of these records could have been done ‘on the papers’, save that the transferral allowed Ms
Matchett, albeit disingenuously we submit, to be able to write to various parties seeking access (as she did) that nothing was held by
the department. In effect, they disappeared after 9 February 1990 only to be returned to be secretly destroyed on 23 March 1990 in
Mr Trevor Walsh’s office by his hand and of Ms McGuckin’s from State Archives in a shredder.
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because it was Mr Coyne’s request of Mr Pettigrew which triggered the obtaining of that advice
simply because he (Coyne) wanted to know about his obligations regarding staff recordkeeping at the

Centre.

2.29,  Even at that stage, it is submitted that such an interpretation was a “mistake of law”, not a
“mistake of fact” and consequently offers no defence for what members of the 5 March 1990 Goss
Cabinet did in this matter after having started “...the juggernaut of government” on its course of
action; notably the Crown Solicitor’'s 16 February 1990 advice to Mr Tait corrected the earlier
erroneous view (as a “better view”) regarding the legal status of the Heiner Inquiry documents and

tapes which first surfaced in the 23 January 1990 Crown Law advice to Ms Matchett.

2.30. The accuracy of “the state of things” which Mr Wells seeks to rely on is further exposed as
inaccurate because the 19 February 1990 Cabinet submission (See Exhibit 168) at pages 1 and 2
plainly says “...a number of demands requiring access to the material, including requests from Solicitors
on behalf of certain staff members.” (And, of course, there remained the unspecified but anticipated

and feared action in defamation).

Not Credible

2.31. Returning to Ms Warner, what is remarkable, but not credible, is that she would have the
Commission believe that a mere few weeks after becoming the responsible Minister on 7 December
1989, she had forgotten all about the claimed child abuse as well as the realistic possibility that Mr
Heiner may have been provided with evidence about it from the same aggrieved staff members who
had told her back in late September 1989 and who were pressing for an inquiry which she also

echoed.

2.32.  Even when the responsible Minister (which included legal responsibility for the welfare of the
children at the Centre) and when she came into possession of the material in a box collected from Mr
Heiner at the Children’s Court by Mr Damien Roughead (See Exhibit 309), with the power of the
Crown behind her, she and her acting Director-General failed to look inside the box, even if only to

find out whether children’s lives were being put at risk.

2.33. Instead, this material was suddenly transferred across George Street to the Cabinet Secretariat®
on or about 9 February 1990 within a matter of a day, or thereabouts, after a solicitor, acting for his
clients Mr Coyne and Ms Dutney, had sought access to their relevant extracts from her acting
Director-General, Ms Matchett, under Public Service Management and Employment Regulation 65

(See Exhibit 141).

18 QCPCI Transcript 19 February 2013 - Tait/Lindeberg p36, 38.
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3,

3.1

3.2.

3.3.

3.4.

3.5.

3.6.

Defamation notthe only "reélistically pi;séi_l)_lé'; future ]udiciairi;i:oéeedings

For the sake of accuracy and completeness, it must stress that the notice of foreshadowed judicial
proceedings placed on the Queensland Government by solicitors Rose Berry Jensen for Mr Coyne and
Mrs Dutney, and by the QPOA and Queensland Teachers Union (“QTU”) was never solely directed at

defamation proceedings.

The object of placing the Queensland Government on notice, verbally and in writing, was to preserve
and secure access to the Heiner Inquiry documents and tapes (as well as the original complaints)
because the public servants doing so (i.e. Mr Coyne, Mrs Dutney and Ms Mersaides) had a legal right
of access pursuant to Public Service Management and Employment Regulation 65 (“PSME

Regulation 65"), and they wished to exercise that right.

This is not to suggest that any of those parties had foresworn any right to sue for defamation, but
what this set of circumstances presented for those individuals was that being public officials and
dealing with “departmental public records” (i.e. the Heiner Inquiry documents and tapes), it gave them
another line of legal attack to secure the relevant records under PSME Regulation 65, either out of
court or in court, which might only have been, in a different circumstance, secured in an action in
defamation after lodging and serving a writ in defamation and triggering the Discovery/Disclosure

Rules of the Supreme Court on the other party.

However, it must be made clear that solicitor, Mr Ian Berry, did have a brief for an action in
defamation from Mr Coyne and Mrs Dutney. A covering letter dated 8 February 1990 from Mr Berry
to Mr Coyne and Mrs Dutney C/- of the JOYC headed “Defamation” is held which covered the 8
February 1990 letter sent to Ms Matchett seeking access to certain extracts of the Heiner Inquiry
documents as they related to his clients and access to the original complaints under PSME

Regulation 65. (See Exhibit 141)

When Mr Wells told the Commission on 23 April 2013 that the only “access” legislation he was aware
of which might concern the Heiner Inquiry documents was prospective Freedom of Information
legislation (notwithstanding Counsel Assisting did inform him about rights under PSME Regulation
46), it is obvious that the full scope of PSME Regulation 65 needs to be fully appreciated, and unless
it is, a full and careful finding by the Commission may fall short on this course of legal action to gain

access.

The acorn from which PSME Regulation 65 grew is found in the 1982 case, and arguably spawned
the Heiner Affair. It was brought before the Supreme Court of Queensland under the long-standing

Public Service Act and Regulations 1922 in Wixted v The State of Queensland?®. It is a matter of

19 QSC 679 of 1982
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3.7.

3.8.

3.9.

record that High Court Justice Pat Keane, as a young barrister, represented Queensland Museum
Librarian, Mr Edward (Ted) Wixted against the Director of the Queensiand Museum. They appeared
before His Hon Justice John Macrossan. It concerned Mr Wixted’s right, as a public servant, to access
detrimental files which were being kept away from his personal file wherein if it were otherwise, he
had a right to access, copy and comment on by way of it being an expression of natural justice as that

concept was understood when the law was enacted in 1922,

At the time Mr Wixted brought his challenge, a widespread culture had arisen in the Queensland
public service of ‘managers’ keeping secret files on subordinates which had the potential to be
detrimental to the officer’s interests and their being unable to answer what may be alleged about

them in those secret files,

In Wixted, the court ruled that the law permitted a public servant access only to his personal file, and,

in doing so, this mischief of ‘artificial’ files being kept on public servants was finally exposed in court.

The solution to ‘this Wixted mischief” was the introduction of PSME Regulation 65 in 1988. It was
part of a drive to respect ‘procedural fairness’ by the (Sir Ernest) Savage Commission of Inquiry,
established by the Bjelke-Petersen Government, flowing out of its investigation into the Public

Service Act and Requlation 1922 and red tape in government more generally.

3.10. The provision says:

Access to officer’s file

65.(1) At a time and place convenient to the department, an officer shall be

permitied to peruse any departmental file or record held on the officer.

{2} The officer shall not be entitled to remove from that file or record any papers

contained in it but shall be entitled to obtain a copy of it.”

3.11. The significant feature of the provision is its reach. It goes beyond an officer’s personal file to

“any departmental file of record held on the officer.”?0 Unlike PSME Regulation 46 where a duty rests
on the department to show an officer any detrimental report and invite a comment before placing it
in his/her personal file, PSME Regulation 65 is triggered by a request from the officer or his/her
agent {i.e. a solicitor or union} providing the subject matter concerns that officer. In simple terms, it

might be said that “no matter where the departmental file or record goes, this access law was sure to

"

go.

20 [t is noteworthy that in the CJC’s 30 January 1993 clearance finding on Mr Lindeberg's 199¢ complaint, this key provision was
misquoted, and thus misinterpreted (in writing). The CJC reversed it back to "the Wixted mischief” by considering the Heiner maiter

as".

.Jheld on the officer’s file” Hawever, in its published Guide for Whistleblowers, the CJC quated and adopted it in the manner

which Mr Coyne, the QPOA and QTU were seeking to have enforced beyond “...the officer’s file” 1o as it says and means, namely, any
departmental file or record held on the officer. In its Guide, the CJC recommended that any would-be whistleblower made sure

that no secret records or files were held on him/her by enacting it before blowing the whistle by way of combatting prospective
reprisals.
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3.12.  This provision represented an early ‘freedom of information’ equivalent for public officials. It did
away with the mischief of managers keeping secret files on them, and brought about more sound

recordkeeping and managerial processes by and for public officials.

3.13. Throughout the entire period when Mr Coyne and Mrs Dutney were seeking access to the Heiner
Inguiry documents and tapes {(and original complaints) under PSME Regulation 65, it is beyond

dounbt that those within the Department and Crown Law who thwarted their access efforts knew

about the reach of this law, It is known that Mr Coyne held a copy of the acting Solicitor-General’s 30
june 1989 advice {See Exhibit 61} on this law because he caused the interpretation to be sought hy
Mr Pettigrew on 20 June 1989 (See Exhibit 60) so that he could lawfully arrange his recordkeeping at

the Centre.

3.14. It is clear that the insurmountable problem those in DFSAIA always had with Mr Coyne’s (and
Mrs Dutney's) access applications {and more especially when he engaged the additional weight of a
solicitor and his union behind his request) was that whatever Mr Heiner did and received by way of
generating records pertaining to Mr Coyne during the course of his inquiry, he was generating
“departmental public records held on the officer” and consequently he was triggering a legal right of
access for Mr Coyne should he so desire. Plainly Mr Coyne did wish to exercise his legal right under

PSME Regulation 65.

3.15.  The seal of Mr Coyne's right to access, even more so than when the ‘sealed box’ of Mr Heiner's
material was placed into the possession of the Department, particularly occurred when the Crown
Solicitor came to “..a better view” in his 16 February 1990 advice (See Exhibit 164) to Mr Tait {on
behalf of the Queensland Cabinet) regarding the proper status of the Heiner Inquiry documents and
tapes, declaring them “public records”. Mr Coyne’s position was strengthened and advanced when the
Crown Solicitor advised that their ownership rested with the Department because they weren't
created for a Cabinet purpose, meaning that they were “departmental public records” and plainly

captured by PSME Regulation 65.

3.16. It is submitted that a state of knowledge always existed in the Department and the Office of
Crown Law that any action in judicial review regarding access pursuant to PSME Regulation 65
would succeed. It is submitted that this acute awareness brought about deceitful delaying tactics on
the part of the Department to forestall the foreshadowed judicial proceedings served on the
Department by the solicitor and two trade unions. The deceit lay in saying (in writing and verbally)
to Mr Coyne, his solicitor, and both unions, at relevant times, that the Crown Solicitor was still
considering its position (re access} while knowing, before the facade of probity, that active steps were

being taken to destroy the very documents being sought,

3.17. Trustin government to act fairly, we submit, was being ignored. Vaisey J. in Sebel Product Ltd v

Commissioner of Customs and Excise (1949} Ch 409 at 413:
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"At the same time I cannot help feeling that the defence is one which ought to be used with
great discretion, and that for two reasons. First, because the defendants being an emanation
of the Crown, which is the source and fountain of justice, are in my opinion, bound to maintain
the highest standards of probity and fair dealing, comparable to those which the courts,
which derive their authority from the same source and fountain, impose on the officers under

their control..”

3.18. Consequently, in this immediate circumstance, it is submitted that five options were open:
(a) Provide normal access (lawful);

(b) Refuse access and contest a judicial review regarding the access force of PSME

Regulation 65 (probably lawful but also a potential abuse of process);

(c) Dissuade the would-be litigants by lawful means from proceeding with access

under PSME Regulation 65 (lawful);

(d) Find a proper authority for referral and repository which may prevent access

at law (lawful);

(e) Destroy the public records and hope that no one challenges the decision of

executive government afterwards (prima facie unlawful).

3.19.  Another question which arises for the Commission is that because, as counsel and [ contend, that
there was an awareness in government that Mr Heiner took evidence about child abuse and child
sexual abuse (a matter yet to be settled by the Commission regarding the latter type of abuse being
in the documents and tapes), any option of destroying these lawfully gathered materials was
prohibited at law irrespective of any other access claims on them because of their potential

evidentiary value.

3.20. It is open to suggest that any “realistically possible” future judicial proceedings reasonably
capable of being foreseen by the Queensland Government at that time in which the Heiner Inquiry
documents and tapes might be used in evidence ought to have prevented their destruction at law

because it was never open for the description of “junk” to be properly applied to these public records.

4. The Legal and'Associated Implications ofithe Grown Liability Po]idy for Crown Employees

4.1. It is submitted that the legal and associated implications relating to indemnities for Crown employee
and officials which first came into play in this matter in the 12 February 1990 Cabinet Submission (at

p5) gives rise to important considerations as to whether or not those involved in destroying the
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4.2,

4.3.

4.4,

4.5.

Heiner Inquiry documents and tapes can reasonably and properly claim that they were always acting
in good faith. Rather, it is submitted that they acted deceitfully behind this long standing 1982 Crown:
Liability Policy shield. That is to say, that the Queensland Government did not, in fact, act in the
interests of “all” concerned but actively sided with those who might be described as “the anti-Coyne”
camp, and did so without ascertaining the substance, let alone the validity or invalidity, of the

complaints fevelled against him, as gathered by Mr Heiner during his taped interviews with staff.
Relevantly, the aforesaid Cabinet Submission informed all Cabinet Ministers thus:

“ft is recognised that many Crown employees have difficult and delicate and functions and

that in the diligent carrying out of them they are exposed to claims for damages.

It is not desirable that such employees should be restricted in the carrying out of their duties
and functions by any fear that they may have to make payment out of their own pockets in

respect of any claims arising out of the due performance of these duties and functions.

The Crown will accept full and sole responsibility for all claims including the cost of defending
or settling them, in cases where the Crown employee concerned has diligently and

conscientiously endeavoured to carry out his duties.”

‘The aforesaid assurance of indemnity against financial loss resulting from any legal action which
might eventuate from their appearance as witnesses before the Heiner Inquiry was given by Ms
Matchett to all the JOYC staff at a meeting she convened on or about 13 February 1990, Significantly,
and quite properly, she qualified the indemnity by saying that it only applied if witnesses conducted
themselves diligently and conscientiously at the time of giving evidence. In short, it meant that as
Crown employees they could not lightly engage in “malicious gossip-mongering” to damage the
reputations of others. There was rightly an expectation that their evidence would be truthful and

directed wholly towards achieving a better running youth detention centre.

It follows that one of the issues to consider is whether there ever was truly malicious defamatory
material in the Heiner Inquiry documents and tapes or whether there was merely proper disclosure
to Mr Heiner because the alleged conduct (notwithstanding it carried a highly defamatory imputation
if untrue} may, if found to be a fact, have been improper and affecting the proper running of the
Centre. However, if found to be untrue and maliciously motivated in transmission to Mr Heiner, did
the Queensland Government have any legal right to destroy what it has publicly described as
“malicious gossip”, which appears to have been “a convenient euphuism” for an alleged extra martial

affair between Mr Coyne and a female colleague?

The Commission holds a submission from a QSSU Executive member who asserts that Ms Walker
informed them at a time when the Heiner Inquiry was being established and the complaints gathered
that this alleged conduct was occurring during working time. If this were found to be true, it may

have amounted to official misconduct.
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4.6.

4.7,

4.8.

4.9,

Any Defamatory Public Interest Disclosure may be expoéing-a crime and/or official misconduct

Consequently, did this one spark of an alleged defamation mentioned by Mr Heiner to Mr Coyne and a
female witness (as put to Mr Wells by Counsel Assisting?!) which Mr Coyne subsequently told Ms
Matchett about in early January 1990 with Mr Trevor Walsh in attendance,?? cause a raging bushfire
on the tinder of untested evidence and bring about an irrational panic inside government to destroy
the material? In that panic were individual rights under due process of law between potential
litigants disregarded in some twisted hope that the shredding would satisfy everyone concerned and
defeat the defamation? And, was it the case that when these ill-conceived hopes went wildly off the
rails there arose and obvious and urgent need to justify these (illegal) actions after the event, and
hopefully exculpate those involved from any alleged wrongdoing? It is only then, it is submitted, that
the material in the box had to be administratively described as “junk”?3, - “nasty things said about

eople?*” and “low grade scuttlebutt and gossip.2”
peop P

However, on 23 April 2013, Mr Wells26 belled the cat and acknowledged that the contents concerned

“misconduct”, “defamation”, and potentially “criminal defamation.”

It is therefore submitted, that either way, due to the contents constituting matters/issues of
misconduct or defamation, a “realistic possibility” existed that the Heiner Inquiry documents and
tapes might be required in a future judicial proceedings, be it before a court or a tribunal such as the

CJC, State Industrial Relations Commission, or, for that matter, a commission of inquiry.

All public officials are expected to always, during the course of their public duties, tell the truth, act
honestly and impartially in the public interest. They must not knowingly advantage themselves or
others, or disadvantage another by act or act of omission. These are foundation obligations on which
the Criminal Justice Act 1989 was based, and on which the current Public Sector Ethics Act 1994,
Public Service Act 2008 and the Crime and Misconduct Act 2001 are also based, and such
obligations have been long reflected in Chapter 13 of the Criminal Code (QIld) 1899 - Corruption

and Abuse of office.

2t See Transcript 23 April 2013, p44 at 1 - Copley/Wells

22 See Transcript 13 February 2013 pp81-82 - Copley/Matchett

23 See Transcript 23 April 2013, p79 at 40 - Commissioner/Wells

24 See Exhibit 325 — Anne Warner Point 28

25 See Transcript 18 February 2013 p93 at 4 - Byrne/Comben

26 See Transcript 23 February 2013 p68 at 5 - Bosscher/Wells
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410. Under these circumstances, and leaving aside for a moment the other known demand for access
claim under the Public Service Management and Employment Regulation 65 by certain parties??,
by destroying the Heiner Inquiry documents and tapes, whether to reduce the risk of legal action for
all parties involved or to restore harmony to the Centre, it is submitted that the 5 March 1990

Queensland Cabinet deliberately destroyed either:

(a) lawfully gathered evidence and information concerning the running of a youth
detention centre that was either put forward by witnesses in a positive and truthful
manner to improve its overall running (which may have meant for someone blowing
the whistle on the manager’s alleged affair with a female colleague during work time,
and/or other matters concerning his handling of child abuse, child sexual abuse [as
shall be addressed later] and other industrial issues like his alleged application of

inequitable disciplinary processes and favouritism in the workplace??);
or

(b) malicious lies by one or more witnesses designed to destroy Mr Coyne’s reputation
(and the female colleague’s), if not their careers, by diminishing their standing in the

workplace, the department and elsewhere in the general community.

411. It is submitted that the very character of this alleged defamation [in (b)] warranted a full
investigation by the department when the Heiner Inquiry documents and tapes were returned to
their possession and control because nothing has been adduced in evidence which shows that Mr
Heiner resolved the truthfulness of the allegation one way or the other, other than to confront Mr

Coyne and the other party with it for comment.

4.12.  This unsatisfactory situation, it is submitted, was directly exacerbated because (as we all now
know due to the Inquiry’s work) no one in a position of authority ever examined the entirety of the
Heiner Inquiry documents and tapes when delivered to the department. Thus assumptions to become
a false reality, driven out of wilful blindness for fear of finding out what was in the documents. In

short, it was a boil that never got lanced.

.Ohligafions on the Crown to Ol;ey-the Law,

5.1. It should be noted by the Commission that any comment in the 12 February 1990 Cabinet Submission
(See Exhibit 151) which claims (at page 2) that the QPOA had been consulted and consented to a

course of action invelving the destruction of the Heiner Inquiry documents was false and misleading.

27 Mr Coyne, Ms Dutney, Ms Mersaides, the QPOA and QTU.

26 See Mr Heiner's Terms of Reference
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5.2,

5.3.

54.

5.5.

5.6.

1 emphatically assert that the QPOA never approved the ‘shredding’ course of action which Minister

Warner claimed (without supporting evidence) to be ‘the state of things’ under the heading of
“Consultation” in the 12 February 1990 Cabinet Submission signed off by her on 5 February 1990.
(See Exhibit 151) I never met with Ms Warner throughout this whole period when dealing with the

Heiner Inquiry and related matters. | only dealt with Ms Matchett and Ms Crook, and, in passing, with
Ms Jones. My only subsequent meeting on 19 January 1990 with Ms Matchett was on 23 February
1990 {See Exhibit 178) placing legal claims on the documents by the QPOA and QTU.

This misrepresentation in the Cabinet Submission is a serious, if not deliberate, misrepresentation of
anything that | may have said at the “off the record/without prejudice” confidential meeting with Ms
Matchett, Ms Sue Crook, Ms Janine Walker and Ms Sue Ball on 19 January 1990. (See Exhibit 125)
Nothing was agreed to at the meeting which in anyway could have been honestly construed as later
represented of the QPOA’s position, whose official spokesperson in this matter was me until removed

from the case around 8 March 1990 by Mr Martindale on Minister Warner's insistence,

My presence at the 19 January 1990 meeting was subsequently found out by Mr Coyne through his
departmental sources, and thereafter, I undertook not to engage in any such “confidential/off the
record” meetings again because they placed me in a conflict of interest situation when my overriding

priority was towards my members’ industrial/legal interests.

This conflict between the QSSU and the QPOA over the Heiner Inquiry and its associated
documentation is seen in Exhibit 135. It is a QSSU record-of-meeting for a 6 February 1990 meeting
attended by Ms Matchett and Ms Crook for the DFSAIA and Ms Ball and Mr Brian Mann for the QSSU.
It records:
“Ms Matchett indicated that she had called this meeting with us separately to the POA, as we
stood on different ground...The Department outlined that as a result of legal advice, they had
abandoned the Department Inquiry headed by Mr Heiner and they were yet to be advised as
to whether to destray all the evidence provided to the Inquiry, to protect staff from legal
action by the Management at JOYC...Ms Matchett indicated that she still didn’t want us to tell
members that the Inquiry was abandoned, but rather she wished to visit the Centre on the
following Wednesday and tell all the staff herself and also provide staff with her proposals to

resolve the problems at JOYC”

Notwithstanding Exhibit 135 is not an official government file, it nevertheless shows that the QSSU
and QPOA had different interests in the matter, and nothing epitomised it more than in the QPOA’s
mission to gain access to the Heiner Inquiry documents (and original complaints} on behalf of its
(management) members, Ms Coyne and Mrs Dutney. On the other hand, the Q55U which represented

the Youth Workers, believed that their members’ complaints should remain confidential.
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